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Indemnity/dual insurance 
TNT Australia Pty Ltd v Willis [2004] NSWCA 455 

Meaning of 'injury' pursuant to s 3  

¶ The Court of Appeal considered what constitutes an 'injury' for the purpose of s 3 of 
the Motor Accidents Act 1988 (NSW) (the 1988 Act). Whilst the case was decided 
under the 1988 Act, it is equally applicable to claims under the Motor Accidents 
Compensation Act 1999 (NSW) (MACA). 

¶ The Court held that the occasional lifting of weights of 27 kg was an unreasonable risk 
and there was no defect merely because a worker was required to manoeuvre ramps 
into place. 

QBE Workers Compensation v Dolan [2004] NSWCA 458 

Workers compensation payments still recoverable despite a verdict for the defendant in 
CTP proceedings  

¶ An employer is entitled to recover payments made to a worker from a CTP insured 
pursuant to s 151Z(1)(d) of the Workers Compensation Act 1987 (NSW) (WCA) 
notwithstanding that the CTP insurer may have compromised the direct CTP claim by 
the worker for a verdict for the defendant (confirming GIO v McDonald (1991) 
25 NSWCA 492). 

¶ It is possible that the employer may recover all of its payments pursuant to 
s 151Z(1)(d) even where the CTP insurer has settled the worker's CTP claim for a 
lesser sum, if the sum paid by the CTP insurer is assessed as representing less than 
the CTP insurer's full liability. 

QBE Insurance v Smith [2005] NSWCA 130 

A broader definition of the meaning of 'injury' 

¶ For an injury to be considered, the result of 'the driving of the vehicle', the vehicle 
need not be in motion. 

¶ Directions given by a person while in control of a vehicle may be included within the 
concept of 'the driving of the vehicle'. 

¶ An injury caused to a child whilst crossing the road results from 'fault' of a driver 'in the 
driving of the vehicle' where the driver parks on one side of the road, instructs the 
child to open a gate on the other side of the road but fails to give him proper 
instructions or watch out for approaching vehicles. 

Allianz Australia Insurance Ltd v GSF Australia Pty Ltd [2005] HCA 26 

Meaning of 'a result of' and 'caused' pursuant to s 3 

¶ In interpreting the definition of 'injury' in s 3, meaning must be given both to the words 
'a result of' and also the words 'is caused'. 

¶ The use of the words 'a result of' in the definition of 'injury' conveys that the injury must 
be sustained during the driving of the vehicle, or a collision with the vehicle or the 
vehicle running out of control. 

FIRST GLANCE 
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¶ The use of the words 'is caused' in the definition of 'injury' conveys that the injury must 
be sustained as a consequence of one of those events. 

¶ In respect of defect cases, to fall within the definition of 'injury', the injury must be 
sustained during the use or operation of the vehicle and must be sustained as a 
consequence of a defect in the vehicle. 

Portlock v Baulderstone Hornibrook [2005] NSWSC 775 

When is an injury caused?  

¶ An injury is not caused during the 'driving of the vehicle' where no locomotion is 
intended or attempted and a crane is only being used for the purpose of lifting. 

¶ An injury is not caused during a vehicle running out of control merely because it 
makes two sudden movements backwards, particularly where the movement ceases 
by application of the brakes. 

Hunt v State of NSW [2005] NSWSC 1150 

Damage limitation provisions  

¶ The damage limitation provisions in Chapter 5 of the MACA do not apply to injuries 
caused by motor vehicles in the absence of an 'accident'. 

¶ However, claims relating to injuries caused by the non-accidental use and operation 
of motor vehicles still fall within the statutory indemnity in s 10 of the MACA. 

AMP General Insurance Ltd v Kull [2005] NSWSA 442 

Meaning of 'a result of' and 'caused' pursuant to s 3  

¶ An injury caused to the claimant's hand by a driver turning on the ignition whilst the 
claimant was adjusting the fanbelt of the vehicle was not 'a result of and caused 
during the driving of the vehicle' within the meaning of the definition of 'injury' in s 3 of 
the MACA. 

¶ Such an injury was also not 'a result of and caused during a collision with the vehicle'. 

Toll Pty Ltd v Dakic [2006] NSWCA 58 

Unsafe system of work  

¶ An injury caused in a defect case does not fall within the definition of 'injury' in s 3 of 
the MACA where the proximate cause of the injury was the system of work rather than 
the defect, even where the owner and the employer are the same entity. 

¶ In assessing whether the proximate cause was the defect or the system of work, 
consideration should be given to whether the injury was caused by the inanimate 
object constituting the defect or the human intervention of the employer or some other 
person. 

Nominal Defendant v GLG Australia Ltd [2006] HCA 11 

Unsafe system of work 

An injury caused by an unsafe system of work, which involves the use and operation of a 
motor vehicle, does not necessarily fall within the CTP Indemnity, even where the vehicle is 
owned by the entity which devised the system. 
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Inasmuch Community Inc v Bright [2006] NSWCA 99 

Meaning of 'collision' 

¶ An injury caused to a claimant by contact with the swinging rear door of a truck blown 
closed by the wind was not the 'result of and caused during … a collision…with the 
motor vehicle'. 

¶ For the purpose of definition of 'injury' in s 3, the word 'collision' should be interpreted 
narrower than the dictionary definition. 

Walfertan Processors Pty Ltd v Dever [2006] NSWCA 219 

Onus on CTP insurer to establish unsafe system  

A CTP insurer alleging that a defect was not the cause of an injury should establish the 
existence of an unsafe system of work in the circumstances. 

Brambles Australia Ltd v Sandy [2006] NSWCA 357 

When is an injury not an 'injury' for the purposes of s 3?  

An injury sustained by a truck driver as a result of an unsafe system of work, causing the 
truck to overturn, does not constitute an 'injury' for the purpose of the MACA. 

JA & BM Bowden & Sons v Doughty [2009] NSWCA 82 

Negligent instruction of employer  

¶ Damages will be assessed under Chapter 5 of the MACA where the injury was caused 
by the fault of the owner or driver in the use or operation of the vehicle. 

¶ An injury involving a motor vehicle will not be characterised as having been caused by 
fault in the use or operation of the vehicle where the predominant cause of the injury 
was the negligent instruction of an employer. 

Zotti v Australasian Associated Motor Insurers Limited [2009] NSWCA 323 

Cause and effect relationship 

¶ The purpose of the MACA is to narrow the concept of 'injury' to only cover situations 
where there is a cause and effect relationship between the type of event or 
circumstance and the injury, as opposed to a situation in which a vehicle merely 
provided an occasion or setting for the injury. 

¶ If the injury occurs some time following the accident and not during a collision, s 3 of 
the MACA will not be satisfied, even if the significant causal elements during the event 
are established. 

¶ The phrase 'during a collision' encompasses the point of impact and is likely to 
include the situation in which the vehicles remain in their post-collision positions, but 
not when the effects of the collision, including oil and debris, have been removed. 

Ron Lai Plastic Pty Ltd v Cui Ngo [2010] NSWCA 128 

Trial judge allowed to draw inferences from evidence when considering the definition of 
'motor accident'  

¶ When considering whether the factual circumstances of a case satisfy the definition of 
a 'motor accident' within the meaning of s 3 of the MACA a trial judge is permitted to 
draw inferences from the evidence which is given or, as in this case, not given. 

¶ If the factual circumstances of a case involve the unloading of freight via a forklift and 
the evidence favours a finding that the negligent use or operation of the forklift caused 
injury, it is likely the provisions of s 3 of the MACA will be found to be satisfied. 
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Galea v Bagtrans Pty Ltd [2010] NSWCA 350 

Circumstances giving rise to an incident for the purposes of s 3  

¶ When determining whether or not a claimant has sustained an 'injury' for the purposes 
of s 3 of the MACA, it is not necessary to show that the injury has been caused by an 
accident. It is sufficient in the alternative that there be an incident which causes the 
injury. 

¶ An injury caused by a sudden jolting of a vehicle on a road is sufficient to satisfy the 
requirements of s 3 of the MACA; however, each matter will turn on its own facts. 

Zurich Australia Insurance Ltd v GIO General Ltd [2011] NSWCA 47 

When dual insurance applies  

¶ The principles of double insurance apply, even where there are no 'actually 
crystallised liabilities'. A commercial settlement with a claimant does not prevent an 
insurer seeking contribution from another insurer. 

¶ Insurers should seek agreement regarding quantum of a settlement from potential 
contributors prior to finalising a settlement with a claimant. 

Nominal Defendant v Hawkins [2011] NSWCA 93 

Driver who allowed object to be thrown from vehicle negligent in driving of vehicle  

¶ The circumstances of an accident may be such that an inference can be drawn that 
the driver was aware that a passenger would intentionally throw an object out of a 
motor vehicle and thereby injure a third party. 

¶ Where the manner of driving of a vehicle is such as to intimidate or harass a third 
party, and the third party sustains injury, the manner of driving establishes fault in the 
use of, or operation of, the vehicle, as defined by s 3(1) of the MACA. 

¶ The act of driving a motor vehicle so as to allow a passenger to throw an object out of 
a window and hit a third party, can be considered concurrent and independent 
causes of the third party's injury, and may also fall within the definition of s 3(1) of the 
MACA. 

Quinn v Toll Ipec Pty Limited & Ors [2011] NSWDC (Unreported) 

Court confirms current case law dealing with 'defects' pursuant to s 3 of the MACA  

¶ The District Court has confirmed that the principles relating to defects as applied in 
Zurich Australia Insurance Limited v CSR Limited [2001] NSWCA 261 and 
Toll Pty Limited v Dakic & Anor [2006] NSWCA 58 remain good law. 

¶ Whilst a defect can be categorised as something which is unfit for the purpose for 
which it was designed or for the use for which it was intended, a vehicle is not 
defective only because its operation in a particular manner may lead, or has led, to an 
injury. 

Schimke v Clements and Suncorp Metway Insurance Limited (No. 2) [2011] QSC 208 

Indemnity costs ordered against the defendant despite contributory negligence being 
assessed at 65% 

The fact that a party has made a mandatory offer under s 51(1) of the Motor Accident 
Insurance Act 1994 (Qld) will not in itself be enough to avoid an indemnity costs order, if 
that party makes a later formal offer under the UCPR which the court considers to be a 
genuine offer by way of a substantial compromise. 
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Kiaya Uele by her next friend Roxanne Hallcroft v Nominal Defendant [2011] NSWDC 
(Unreported) 

Nominal defendant scheme broadens 

A vehicle which is capable of obtaining an unregistered vehicle permit will be covered by 
the nominal defendant scheme even if the vehicle is not being used for the approved 
purpose at the time of the accident. 

Nominal Defendant v Buchan [2011] QSC 364 

Nominal defendant recovers from uninsured owner 

¶ The nominal defendant can recover from an uninsured owner or driver (or both) any 
costs reasonably incurred in compromising the claim. 

¶ In determining whether costs were reasonably incurred, the court will consider 
whether the compromise was reasonable on the basis of the evidence available to the 
nominal defendant at the time of the compromise. 

Andy's Earth Works Pty Limited v Verey [2012] NSWCA 32 

Keeping track of tracked vehicles 

¶ This case reinforces the rule in Doumit, that an accident involving a tracked vehicle 
prior to 3 March 2011 is not a 'motor vehicle' within the meaning of that phrase as 
defined in the MACA. 

¶ A CTP insurer will not be required to indemnify an insured for accidents involving 
tracked vehicles prior to 3 March 2011 under the third-party policy set out in s 10 of 
the MACA. 

QBE Insurance (Australia) Ltd v CGU Workers Compensation (NSW) Ltd [2012] 
NSWSC 377 

Claims for contribution under principles of double insurance where the registered owner is 
not the employer, a reasonable compromise is all that needs to be established 

¶ The elements of ownership and liability are paramount to a determination that double 
insurance applies to a claim when one insurer seeks contribution from another in 
respect of damages paid pursuant to the MACA. 

¶ The nominal defendant can recover from an uninsured owner or driver (or both) any 
costs reasonably incurred in compromising the claim. 

TVH Australasia Pty Ltd v Chaseling [2012] NSWCA 149 

Defect in the motor vehicle – CTP insurer found liable for injury caused in the use and 
operation of forklift  

¶ An injury sustained as a result of the negligent use and operation of a forklift, even 
when an employer is aware of associated risks, will be characterised as 'injury' under 
the MACA and not the result of an unsafe system of work. 

¶ A distinction should be drawn between a case involving negligence in the loading or 
unloading of a motor vehicle, and the driving of a motor vehicle with an unsafe load. 
Only the latter will fall under the MACA. 

Izzard v Dunbier Marine Products [2012] NSWCA 132 

Court of Appeal confirms current case law as to defects 

¶ The principles relating to defects as discussed in Allianz Australia Insurance Limited v 
GSF Australia Pty Limited [2005] HCA 26 and in Zurich Australian Insurance Limited v 
CSR Limited [2001] NSWCA 261 remain good law. 

http://casenotes.curwoods.com.au/?p=353
http://casenotes.curwoods.com.au/?p=353
http://casenotes.curwoods.com.au/?p=339
http://casenotes.curwoods.com.au/?p=339
http://casenotes.curwoods.com.au/?p=1720
http://casenotes.curwoods.com.au/?p=1720
http://casenotes.curwoods.com.au/?p=1801
http://casenotes.curwoods.com.au/?p=1801
http://casenotes.curwoods.com.au/?p=1861
http://casenotes.curwoods.com.au/?p=1861
http://casenotes.curwoods.com.au/?p=1864
http://casenotes.curwoods.com.au/?p=1864


 

{MXV / 32086435 v4}{MXV / 32086435 v4}Page | 10  

¶ In determining whether a vehicle is defective, one must consider its fitness for its 
intended use and whether or not the injury occurred in the 'use or operation' of the 
vehicle. 

Zurich Australian Insurance Limited v The Workers Compensation Nominal Insurer [2013] 
NSWSC 913 

Dual insurance based upon contract 

¶ In order to establish that contribution applies, both insurers must insure a common 
insured. 

¶ It is not open to the court to extend the principle of contribution to a situation where 
there is no common obligation owed by two insurers to a single insured. 

¶ In circumstances where dual insurance applies based upon contract, the court may 
accept that, provided that obligations were met, an implied term of that agreement 
was that an insurer would contribute to half of any amount agreed to be paid. 

RG & KM Whitehead Pty Ltd v Lowe [2013] NSWCA 113 

Defining 'the driving of the vehicle' pursuant to s 3A 

¶ A motor vehicle which has a dual purpose beyond locomotion will not ordinarily be 
characterised as being driven if an accident occurs whilst it is stationary or essentially 
stationary. 

¶ When considering whether a dangerous situation was caused by the driving of the 
vehicle, it is necessary to ask whether the real cause was the system of work or the 
actual driving per se. 

Leach v The Nominal Defendant (QBE Insurance (Australia) Limited) [2014] NSWCA 257 

A claim is only governed under MACA after the engagement of s 3A 

¶ For s 3A to be engaged, the claimant must establish that there was fault by the owner 
or driver in the use or operation of the vehicle (fault), that the injury was caused during 
that use or operation (temporal connection) and that the injury was sustained as a 
consequence that use or operation (causation). 

¶ An injury caused by a drive-by shooting from a vehicle does not engage s 3A 
because the proximate cause of the injury has nothing to do with the use or operation 
of the vehicle. 

¶ The court has confirmed that driving which is merely the occasion for the infliction of 
injuries will not suffice even if it is contemporaneous with the activity which inflicts the 
injury. 

Nominal Defendant v Ismail [2014] NSWCA 432 

Experts stepping beyond their specialised knowledge can lead to inadmissibility 

¶ The Court of Appeal views that an expert's report may be inadmissible on the basis 
that the opinions expressed in such a report were not based upon the expert's 
specialised knowledge and within the scope of their expertise. 

¶ In the event a primary judgment is based heavily upon such a report, strong grounds 
for a retrial exist. 

Eptec Pty Limited v Alaee [2014] NSWCA 390 

Multi-function vehicles and the scope of s 3A 

¶ In determining whether an accident involving a multi-function vehicle such as a loader, 
cherry picker or forklift, is a motor vehicle accident for the purposes of s 3A of the 

http://casenotes.curwoods.com.au/?p=2273
http://casenotes.curwoods.com.au/?p=2273
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MACA, the court must determine that the injury occurred as a result of the fault of the 
driver or operator of the vehicle, that the fault was in the use or operation of the vehicle 
and that the injuries were the result of and caused during the driving of the vehicle. 

¶ If the operator of a multi-function vehicle such as a loader, cherry picker or forklift 
changes the position of an attachment to the vehicle while the vehicle itself remains 
stationary, any injury that occurs during this process is not likely to be the result of, or 
caused during, the driving of the vehicle. 

¶ Even if the vehicle moves with some 'minute forward or backward movements' in the 
process of changing the position of an attachment of the vehicle, an injury that occurs 
during this process is not likely to be caused during the driving of the vehicle. 

¶ If the operator of a multi-function vehicle drives or intends to engage the engine in a 
moving action, any injury that occurs during this process is likely to be caused during 
the driving of the vehicle. 

Nominal Defendant v Mokbel [2015] NSWCA 3 

Unidentified vehicles and evidence 

In a claim against the nominal defendant where it is alleged that the owner or driver of an 
unidentified vehicle caused a collision, in addition to considering all the evidence, a court 
must weigh the independent and corroborated evidence against all other evidence. In 
addition, the judge must give reasons when giving their findings. 

Toll Pty Ltd v Harradine [2016] NSWCA 374 

A stationary forklift being used for loading is not being driven 

¶ The operator of a forklift is not considered to be driving a vehicle when it is stationary 
and being used to load and unload materials. 

¶ An injury is not compensable under the MACA unless it was caused during one of the 
events specified in s 3A of the MACA. 
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Liability 

Breach of duty of care 

Anikin v Sierra [2004] HCA 64 

High Court restores trial judge's finding on negligence 

¶ When making findings of fact a primary judge can enjoy advantages that cannot be fully 
recaptured on appeal. The Court of Appeal should defer to those findings except for the 
very limited circumstances when it can substitute its own, differing conclusions. 

¶ The Court of Appeal must consider all grounds of negligence when reviewing a primary 
judge's findings on liability. 

Tobin v Worland [2005] NSWCA 188 

Duty of care and the dart-out child 

A driver, exercising reasonable care, should slow down and keep a proper look-out when 
he or she has notice of children being in an area – facts distinguished from those in Derrick 
v Cheung [2001] HCA 38, where Ms Derrick drove within speed limit, with flow of traffic, 
kept proper look-out, and had no reason to expect a child to suddenly dart out onto road. 

Manley v Alexander [2005] HCA 79 

High Court says drivers must look in all directions 

¶ Recognising one possible source of danger does not allow a driver to assign exclusive 
attention to that danger. 

¶ Driving requires reasonable attention to all that is occurring on and near the roadway 
that may present a source of danger. 

¶ A driver may be negligent for failing to observe a person lying on the roadway in his or 
her path when he or she was distracted by the presence of another person on the side 
of the road who was behaving in such a way that the person may have intended to dart 
across the road. 

Vale v Eggins [2006] NSWCA 348 

Duty of care owed to intoxicated motorists 

¶ A driver who has notice of a hazard on the road, such as a pedestrian, should remain 
vigilant and take steps to reduce the risk of injury until the hazard has passed. 

¶ The effect of s 49 of the Civil Liability Act 2002 (NSW) (CLA)is that the standard of care 
required by a driver is that of an ordinary, prudent driver and the content of that 
standard is not altered by the fact the victim may have been intoxicated. 

Imbree v McNeilly [2008] HCA 40 

Standard of care of inexperienced driver 

¶ An inexperienced driver owes the same standard of care as any other person driving a 
motor vehicle – to take reasonable care to avoid injury to others. 

FIRST GLANCE 

 

http://casenotes.curwoods.com.au/?p=1029
http://casenotes.curwoods.com.au/?p=1029
http://casenotes.curwoods.com.au/?p=1009
http://casenotes.curwoods.com.au/?p=1009
http://casenotes.curwoods.com.au/?p=987
http://casenotes.curwoods.com.au/?p=987
http://casenotes.curwoods.com.au/?p=963
http://casenotes.curwoods.com.au/?p=963
http://casenotes.curwoods.com.au/?p=921
http://casenotes.curwoods.com.au/?p=921


 

{MXV / 32086435 v4}{MXV / 32086435 v4}Page | 16  

¶ The obligation to drive to the standard of a reasonable driver is not to be qualified by 
reference to the holding of a licence or the driver's level of experience. 

¶ The decision in Cook v Cook [1986] HCA 73; (1986) 162 CLR 376, suggesting that an 
unqualified and inexperienced driver owes a 'lower' standard of care to his or her 
supervisor, is no longer good law and should not be followed. 

Dominello v Nominal Defendant [2009] NSWCA 95 

Nominal defendant liable for diesel fuel spill 

¶ Where a driver loses control of a vehicle on a slippery road, liability may not be 
established even where the driver was traveling at an excessive speed. Liability may be 
avoided if the evidence shows that the defendant would have lost control even if he or 
she were driving at a reasonable speed for the prevailing circumstances. 

¶ The nominal defendant may be liable for injury caused by fuel left on the surface of the 
road where the only reasonable inference from the circumstances is that the fuel spill 
was caused by the circumstances which involved negligence by the owner or driver of 
the unidentified vehicle. 

¶ The failure to properly replace a fuel cap constitutes negligence 'in the driving of the 
vehicle' and also constitutes 'a defect in the vehicle'. 

State of NSW (NSW Police) v Nominal Defendant [2009] NSWCA 225 

The duty of care owed during a police pursuit and the chain of causation 

¶ The duty of care owed by a driver being pursued by a police officer continues even if 
at some point the latter's conduct becomes unreasonable. It is foreseeable that, in the 
context of a pursuit, a police officer may make an error of judgment in initiating or 
continuing a pursuit. 

¶ The chain of causation will not be broken in those circumstances where the negligence 
of the driver was a contributory cause of the intervening act of decision. 

Mobbs v Kain [2009] NSWCA 301 

Driver who struck infant pedestrian not liable for injury 

¶ Whether a driver has failed to exercise reasonable skill and care and caused a 
pedestrian's injury are questions of fact. 

¶ For a driver to be found liable for a pedestrian's injury there must be a causal 
relationship between the speed of his or her vehicle and the accident. 

¶ A driver, taking reasonable care and keeping a proper look-out, should not be found to 
be travelling at a speed which is excessive if the speed of the vehicle had no bearing 
on whether a collision with a pedestrian occurred. 

¶ If a collision would not have occurred simply because a vehicle would not have been 
where it was at the time the pedestrian ran on to the roadway (because it was being 
driven more slowly), causation will not be established. 

Penrose v Nominal Defendant [2009] NSWSC 1187 

Driver of unidentified taxi found negligent based on circumstantial evidence 

¶ Circumstantial evidence can be sufficient to establish the involvement of an 
unidentified vehicle in an accident. To make that finding when the identity of the 
alleged vehicle is in dispute, the court must be reasonably satisfied the circumstantial 
evidence raises a more probable inference that the alleged vehicle was involved in the 
accident. 

http://casenotes.curwoods.com.au/?p=913
http://casenotes.curwoods.com.au/?p=913
http://casenotes.curwoods.com.au/?p=885
http://casenotes.curwoods.com.au/?p=885
http://casenotes.curwoods.com.au/?p=850
http://casenotes.curwoods.com.au/?p=850
http://casenotes.curwoods.com.au/?p=840
http://casenotes.curwoods.com.au/?p=840


 

{MXV / 32086435 v4}{MXV / 32086435 v4}Page | 17  

¶ Finding of identity of vehicle in question overturned on appeal: Asim v Penrose & Anor 
[2010] NSWCA 366. 

Butt v Mrowka [2010] NSWCA 1081 

Injured motorcycle rider fails to establish negligence 

¶ The benefit of hindsight cannot be used to conclude that a defendant failed to exercise 
reasonable care simply because action which would have avoided a collision was not 
taken. 

¶ Whether a reasonable person would have taken those precautions is determined by a 
number of factors, including reasonable expectations about the manner in which other 
vehicles are being driven. 

Sweeney v Thornton [2010] NSWSC 1030 

Extent of supervising driver's duty of care 

¶ A supervising driver has a duty to give a learner driver ongoing instructions regarding 
his or her speed and control of the vehicle. 

¶ The supervising driver's duty extends to varying those instructions for changing 
circumstances. 

¶ Where a learner driver approaches a corner at excessive speed, taking into account 
his or her inexperience, the geometry of the bend and the weather conditions, the 
supervising driver has a duty to intervene by instructing the learner driver to slow down. 

Zanner v Zanner [2010] NSWCA 343 

Court of Appeal considers negligence of children drivers 

¶ An inexperienced or unlicensed driver is under a duty of care to control his or her 
vehicle. 

¶ The scope of an inexperienced or unlicensed driver's duty of care will depend on the 
degree of their experience and the degree of care one would objectively expect of a 
driver of a similar age. 

¶ A trial judge's finding of contributory negligence will only be disturbed if it is 
unreasonable or unjust. 

¶ Contributory negligence should only be found to exceed 90% in rare cases where the 
risk created by the defendant is patently obvious and could have been avoided by the 
exercise of reasonable care on the part of the claimant. 

Wagga Truck Towing Pty Limited v O'Toole; IAG Limited t/as NRMA Insurance v O'Toole 
[2011] NSWCA 191 

Liability for negligent advice 

¶ Contribution may be sought from a third party where the negligent advice of that third 
party has caused the plaintiff to sustain injuries in a motor accident. 

¶ A driver may also be found liable where his or her actions, have partially caused injury 
to the plaintiff, notwithstanding the injury would not have occurred but for the negligent 
third party advice. 

Tran v Nominal Defendant [2011] NSWCA 220 

Claimant's evidence insufficient to verify presence of unidentified vehicle 

Where a tribunal of first instance accepts the evidence in favour of the party upon whom the 
burden of proof does not lie, the determination should not be disturbed on appeal unless it 
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was based on a clearly erroneous principle. 

Harmer v Hare [2011] NSWCA 229 

Owner required to prevent defective vehicle being driven; no general obligation on driver to 
enquire as to roadworthiness 

¶ An owner of an unroadworthy vehicle fails to exercise reasonable care by allowing 
another person to drive the vehicle. 

¶ A driver has no duty to inspect another person's vehicle, before driving it, where it can 
be inferred from the vehicle owner's conduct that the vehicle is without defect. 

¶ Even where there is an intention to engage in illegal activity, no joint illegal enterprise 
can be established if an accident occurs during the journey, prior to the illegal activity 
commencing. 

Thornton v Sweeney [2011] NSWCA 244 

Court relaxes the extent of a supervising driver's duty of care to a learner driver 

¶ A voluntary supervisor (as distinct from a licensed instructor), has a duty to take 
precautions that a reasonable person in the position of the voluntary supervisor would 
take to prevent harm to a learner driver arising out of his or her driving experience. 

¶ What precautions are reasonable depends on the circumstances of each case. 

¶ When assessing what precautions are reasonable, it is a material fact that a voluntary 
supervisor need not possess any qualifications (other than an unrestricted licence) and 
that the driving of the 'vehicle is primarily in the hands of the learner driver'. 

O'Neill v Liddle [2012] NSWCA 267 

No 'Give Way' when keeping a proper look-out  

Liability will not automatically be determined against a driver who proceeds through a 'Give 
Way' sign. All the circumstances need to be considered in determining which party had 
failed to show reasonable care. 

Stuart v Walsh [2012] NSWCA 186 

A reasonable response in the 'agony of the moment' 

When answering to an allegation of negligence, the question is whether the defendant 
responded reasonably to circumstances with which they were presented and not whether 
there was an alternative course of action. 

Lewis v Shimokawa [2012] NSWCA 300 

Rejection and acceptance of lay evidence 

¶ It is clear that, in cases where the circumstances of the accident are contested, 
considerable weight will be given to lay evidence. 

¶ Consistent evidence of a defendant and three witnesses in relation to the version of 
events of a motor vehicle accident, provided under lengthy cross-examination with only 
minor inconsistencies in detail, should be accepted, particularly where a court has 
concerns as to the plaintiff's credit. 
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Chen v Calidieraro [2012] NSWSC 1409 

When does an accident occur on a 'road'? 

¶ An accident occurring on private property, notwithstanding the absence of gates, 
barrier or signs, does not constitute a 'road' within the meaning in s 3 of the MACA. 
A 'road' is considered to be 'open to or used by the public'. 

¶ When alleging a defect in the vehicle, the onus is on the plaintiff to establish that the 
injury was, on the balance of probabilities, caused by a defect. 

Penrith City Council v East Realisations Pty Ltd (in liquidation) [2013] NSWCA 64 

Determining negligence in circumstances where driver attempted to avoid rear end 
collision 

¶ To find a driver negligent in a situation where both vehicles had the benefit of a green 
light, a higher standard of care than the normal requirement to exercise reasonable 
care in all the circumstances would be imposed. 

¶ The myth that it is reasonably foreseeable that a car might suddenly stop when 
presented with a green light does not, in itself, give rise to finding of want of duty of 
care simply because a passenger was injured when a driver took evasive action to 
avoid a collision. 

¶ It does not necessarily follow that a breach of a road rule leads to a finding of 
negligence. Rather, such breach may constitute evidence of a breach of duty of care. 

¶ Where an insurer insures a number of vehicles, it is not necessary to identify the 
particular vehicle at fault. It is only necessary to establish that that insurer is the 
relevant insurer for all vehicles identified. 

Dungan v Chan [2013] NSWCA 182 

Pedestrians at fault  

A driver is not guilty of breach of duty when a pedestrian is found to have run across a 
marked pedestrian crossing, contrary to a flashing red light. 

Maric v Nominal Defendant [2013] NSWCA 190 

Unreliable claimants 

A claimant who provides inconsistent accounts relating to the circumstances of the 
accident may be considered so unreliable that his or her claim fails without independently 
corroborated evidence. 

Workers Compensation Nominal Insurer v Nominal Defendant [2013] NSWCA 301 

Does s 34 extend liability to the Nominal Defendant in circumstances where the details of 
an unidentified vehicle have been lost? 

¶ Section 34 of the MACA creates a cause of action against the nominal defendant, 
provided that there must have been due inquiry for the purpose of identifying the motor 
vehicle for whose owner or driver's fault the nominal defendant is liable. 

¶ The only way the nominal defendant can be found to be 'some person other than the 
worker's employer', pursuant to s 151Z(1) of the WCA, is if due inquiry has been 
undertaken, but has been unsuccessful. 

¶ When establishing whether due inquiry or search has taken place, one must look at the 
circumstances of the individual case. Where details of an unidentified vehicle are 
originally known, however, are later lost, the principles of due inquiry and search must 

http://casenotes.curwoods.com.au/?p=2035
http://casenotes.curwoods.com.au/?p=2035
http://casenotes.curwoods.com.au/?p=2122
http://casenotes.curwoods.com.au/?p=2122
http://casenotes.curwoods.com.au/?p=2261
http://casenotes.curwoods.com.au/?p=2261
http://casenotes.curwoods.com.au/?p=2263
http://casenotes.curwoods.com.au/?p=2263
http://casenotes.curwoods.com.au/?p=2393
http://casenotes.curwoods.com.au/?p=2393


 

{MXV / 32086435 v4}{MXV / 32086435 v4}Page | 20  

still be satisfied and the obligation to attempt to establish the identity of the unidentified 
vehicle will remain. 

Smith v McFarland [2013] NSWCA 378 

Findings of fact 

¶ A trial judge is entitled to reject a plaintiff's case where the evidence of an independent 
witness is implausible. 

¶ A plaintiff who does not put an alternate case at trial is not permitted to raise such a 
case on appeal. 

Lyons v Fletcher [2014] NSWCA 67 

Plaintiff must demonstrate that breach of duty was causative of his or her injuries 

The mere fact that a driver may have breached the duty of care he owed to a pedestrian 
does not, of itself, indicate that an accident would have been avoided had that breach not 
occurred. 

Reitano v Shearer & Anor [2014] QSC 44 

Implausible witnesses 

¶ The Court of Appeal will not disturb a trial judge's finding of fact unless it was glaringly 
improbable or contrary to compelling inferences. 

¶ Factual findings on liability not challenged on appeal, directly affect the Court of 
Appeal's findings on contributory negligence. 

AAI Limited & Anor v Miles [2014] QCA 22 

Expert opinions based on unreliable information 

¶ If the plaintiff's self-reporting cannot be accepted, then the expert evidence which 
relies upon it carries little weight. 

¶ Career aspirations need to be compared with the plaintiff's attempts to pursue those 
aspirations prior to and subsequent to the accident and this assessment relies heavily 
upon the plaintiff's credibility. 

Warth v Lafsky [2014] NSWCA 94 

Establishing factual causation: a subjective determination of the injured person's conduct 

In determining the issue of causation, it is necessary to consider what the person who 
suffered injury would have done if the negligent person had not been negligent. This is 
determined subjectively and requires consideration of all the relevant circumstances in 
accordance with s 5D(3)(a) of the CLA. 

Charafeddine v Morgan [2014] NSWCA 74 

Issue estoppel 

¶ The question whether the general principle of issue estoppel is capable of being 
displaced by 'special circumstances' continues to be left unanswered. 

¶ The procedures applied in, and the informal nature of, the Small Claims Division of the 
Local Court do not constitute 'special circumstances' capable of displacing the general 
principle of issue estoppel. 

Perry v Killmier & Anor [2014] QCA 64 

Claim for loss of dependency 

Determining a de facto relationship for the purposes of a dependency claim is not based on 
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a simple checklist. All the circumstances surrounding the couple need to be considered, 
including those not listed in s 32DA(2) of the Acts Interpretation Act 1954 (Qld). 

T and X Company Pty Ltd v Chivas [2014] NSWCA 235  

Respective carelessness of each party in weighing up culpability, not harm caused 

In the event of a pedestrian darting across a roadway against the pedestrian traffic signal, 
does a driver breach his duty of care in failing to reduce his speed? 

Nettleton v Rondeau [2014] NSWSC 903  

Defendant's choice of route, a contributing factor to breach 

In the event a person who is a usual user of a particular roadway (eg their street of 
residence), where it is known another road user may be put at risk because of their choice 
of route and a safer, albeit slightly longer route exists, a breach of duty can be established. 

Tinworth v Haydon & Insurance Australia Limited [2014] QCA 183 

The importance of expert liability evidence cannot be overlooked 

Failure to support an allegation of negligence with expert evidence could prove damaging 
to their case. 

Nominal Defendant v Ayache [2014] NSWCA 253 

Severity of injuries and its impact on s 34 of MACA 

Due inquiry and search under s 34 of the MACA may still be met in circumstances where 
the claimant has an opportunity to obtain the offending vehicle's details, but fails to do so 
because of the severity of their injuries. 

Nominal Defendant v Bacon [2014] NSWCA 275 

Actions of the defendant, a necessary condition of harm 

A plaintiff should secure a verdict against the defendant if he/she can establish that the 
conduct or actions of the latter were a necessary condition of the harm or accident. It 
matters not that the plaintiff may have caused or contributed to the accident by his or her 
own conduct, although this is a relevant consideration on the issue of contributory 
negligence. 

Connaughton v Pacific Rail Engineering Pty Ltd [2015] NSW DC 

Blameless accidents and inanimate objects 

Accidents involving only a single party are likely to be considered blameless accidents 
where the act of driving is considered to be 'a mere background fact'. 

Bayon v Bayon [2014] NSWCA 434 

Injuries sustained after being shot whilst within the cabin of a motor vehicle does not fall 
within the scope of the act 

The NSW Court of Appeal unanimously ruled that an injury sustained in circumstances 
where the appellant was shot whilst sitting in the cabin of a stationary utility vehicle, by a 
person standing in the tray of the vehicle during a shooting expedition, did not result in 
'fault' on the part of the owner or driver of the vehicle. Therefore, the provisions of the MACA 
did not apply. 

Serrao by his Tutor Serrao v Cornelius [2016] NSWCA 60 

Intoxication and breach of duty of care 

¶ A court's findings of fact must be supported by the evidence. 
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¶ An insured driver's intoxication is not always the most significant factor in considering a 
breach of duty and regard should be had for all the facts of the case. 

Bates v Gillham [2016] NSWCA 129 

A plaintiff's evidence cannot speak for itself 

¶ In order to satisfy s 5B of the CLA, a plaintiff must demonstrate that a defendant’s 
actions were inherently unreasonable and that a reasonable person in the position of 
the defendant would not have done the same. 

¶ Section 5E of the CLA places an onus on the plaintiff to not only adduce evidence, but 
prove the facts upon which they wish to rely during oral evidence, particularly during 
cross-examination. 

Hendriks v El Dik (No 4) [2016] ACTSC 160 

The extent of the duty of care owed by motorists to cyclists 

While there is no equivalent to s 5R of the Civil Liability Act 2002 (NSW) (CLA) in the 
Australian Capital Territory (ACT), the Supreme Court of the Australian Capital Territory (the 
Supreme Court) still upholds the principles of self responsibility for cyclists sharing the road 
with larger vehicles notwithstanding the potential of larger vehicles to cause greater harm. 

Dent v Calcagno [2016] NSWCA 289  

Did the breach of duty of care cause the injury? 

¶ When challenging the version of events of an opponent’s witness, the alternative version 
of events should be put to them during cross-examination. 

¶ •Pursuant to s 5D Civil Liability Act 2002 (NSW), a plaintiff must demonstrate that the 
breach of duty of care caused the injury or harm alleged 

¶ •The test for factual causation, the ‘but for’ test, should demonstrate or explain how the 
act or omission caused the injury or harm. 

Contributory negligence 

McKenzie v Nominal Defendant [2005] NSWCA 180 

Contributory negligence and the highly intoxicated driver 

¶ In assessing whether an intoxicated claimant is guilty of contributory negligence, the 
court must consider how a reasonable sober person would have acted in the 
circumstances. 

¶ However, once a finding of contributory negligence is made, the court is permitted to 
take into account the claimant's intoxication in assessing what reduction should be 
made for that contributory negligence. 

Lambert v Zammit [2005] NSWSC 1135 

Contributory negligence in infant dart-out cases 

¶ Where there are reasons to believe that a child may dart-out into the path of a vehicle, 
the defendant is required to keep a proper lookout to both sides of the road, as well as 
the thoroughfare itself, and slow down to an appropriate speed. 

¶ A finding of contributory negligence is unlikely where the pedestrian is seven years of 
age. 
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Petracho v Griffiths [2007] NSWCA 302 

Failure to wear a seat belt 

¶ When alleging contributory negligence, based upon the failure to wear a seatbelt, the 
onus is on the defendant to establish that a seatbelt was not worn. 

¶ Where only one party has obtained an expert's report on an issue, the court is not 
obliged to accept that expert's opinion. 

¶ When giving expert evidence, an expert witness is required to be objective and take 
into account anomalies in the case which may support a different conclusion. 

AAMI Ltd v Hain [2008] NSWCA 46  

No duty of passenger to enquire whether driver fit to drive 

¶ In assessing, for the purposes of s 138(2)(b) of the MACA whether an injured person 
ought to have been aware of the driver's impairment from alcohol, consideration is to be 
given to the totality of the evidence including the observations and knowledge of the 
person and any other credible witness. The provision does not merely require 
consideration of the available objective evidence. 

¶ Even where there is evidence that a claimant knew a driver had consumed some 
alcohol in the relevant period, there is no obligation, based upon that knowledge alone, 
to inquire as to his fitness to drive before accepting a lift. 

Turkmani v Visvalingam [2009] NSWCA 211  

Jogging pedestrian found predominately at fault 

A pedestrian should shoulder the majority of the blame where he or she runs across the 
road, against the lights. 

Taheer v Australian Associated Motor Insurers Ltd [2010] NSWCA 191 

Pedestrian wearing dark clothing at night guilty of contributory negligence 

¶ The standard of care that applies for the purposes of contributory negligence is that 
which is prescribed by s 5R(2) of the CLA, namely, a reasonable person in the position 
of that person. 

¶ A pedestrian may be guilty of contributory negligence when crossing the road at night 
for failing to take into account his or her visibility arising from the colour of his or her 
clothing. 

Zanner v Zanner [2010] NSWCA 343 

Circumstances where 90% reduction for contributory negligence justified 

Contributory negligence should only be found to exceed 90% in rare cases where the risk 
created by the defendant is patently obvious and could have been avoided by the exercise 
of reasonable care on the claimant's part. 

Allianz Australia Insurance Limited v Glenn Swainson [2011] QCA 136 

Intoxicated plaintiff bears greater proportion of responsibility 

¶ Where there is no independent evidence to the contrary, judges are entitled to draw 
inferences from the findings of fact based on common sense and their 'own experience 
of life'. 

¶ Intoxicated plaintiffs, who by their actions are the main cause of a motor vehicle 
accident, may bear the greater proportion of responsibility. 
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Harmer v Hare [2011] NSWCA 229 

Owner required to prevent defective vehicle being driven; no general obligation on driver to 
enquire as to roadworthiness 

¶ An owner of an unroadworthy vehicle fails to exercise reasonable care by allowing 
another person to drive the vehicle. 

¶ A driver has no duty to inspect another person's vehicle, before driving it, where it can 
be inferred from the vehicle owner's conduct that the vehicle is without defect. 

¶ Even where there is an intention to engage in illegal activity, no joint illegal enterprise 
can be established if an accident occurs during the journey, prior to the illegal activity 
commencing. 

Nominal Defendant v Meakes [2012] NSWCA 66  

The s 34 due inquiry and search requirement will likely fail if there was no difficult in 
ascertaining the identity of the responsible vehicle 

¶ The due inquiry and search under s 34 of the MACA may not be met if there was an 
opportunity to identify the offending vehicle. 

¶ What constitutes due inquiry and search must depend on the circumstances of the 
case, including the circumstances of an injured person. 

¶ The test of contributory negligence is an objective one and relates to the degree of care 
a person has taken for their own safety that an ordinary person would take. 

Nominal Defendant v Campbell, Green & Golding [2013] NSWCA 219 

Contributory negligence of passengers in vehicle with intoxicated driver 

¶ The first plaintiff was travelling as a front seat passenger in a vehicle driven by her 
intoxicated twin brother. She was not wearing a seatbelt. The Court of Appeal did not 
overturn the decision of the trial judge who reduced the first plaintiff's damages by 35%. 

¶ The second and third plaintiffs were travelling in the boot of the same vehicle. The Court 
of Appeal did not overturn the decision of the trial judge who reduced the second and 
third plaintiffs' damages by 40%. 

Habig v McCrae & Ors [2013] QSC 335 

The fact that a risk is obvious will not equate to it being accepted 

¶ An individual who remains in the vicinity of a broken down vehicle on a roadway where 
lighting is poor will not necessarily be considered to have voluntarily assumed the 
obvious risk posed to his or her safety. 

¶ The failure of activating high beam headlights can be a critical factor in the assessment 
of liability. 

Gordon v Truong; Truong v Gordon [2014] NSWCA 97 

Failure to keep a proper look-out 

Once it can be shown that the plaintiff was not keeping a proper look-out for an oncoming 
motor vehicle, it follows that there should be a finding of contributory negligence. 

Cheng v Geussens [2014] NSWCA 113 

Assessment of contributory negligence 

¶ Contributory negligence should not be assessed on a different factual basis from that 
upon which primary liability is assessed. 
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¶ In the right circumstances, the conduct or lack of conduct, of a stationary cyclist may 
result in a finding of greater responsibility for the collision. 

T and X Company Pty Ltd v Chivas [2014] NSWCA 235 

Respective carelessness of each party in weighing up on culpability, not harm caused 

¶ When considering the relative culpability of a pedestrian against a vehicle, the vehicle is 
no longer more culpable due to it being a lethal weapon. The carelessness of each 
party must be determined. 

Nettleton v Rondeau [2014] NSWSC 903 

Comparison to the conduct of a pedestrian to that of a cyclist 

¶ Consideration must be had to the safety of routes when making an allegation of 
contributory negligence based upon the cyclist's choice to use a roadway instead of a 
bike path. 

¶ A cyclist's failure to maintain a proper lookout can provide strong grounds for a 
reduction in contributory negligence. 

The Nominal Defendant v Ross [2014] NSWCA 212 

Court's discretion in the apportionment of liability 

¶ In certain circumstances where it is argued that the negligence of the plaintiff and 
defendant are of a similar kind, other considerations are also relevant. 

¶ Negligence can be attributed to the driver of a larger vehicle at a higher rate, as that 
failure to keep a proper look-out might not only lead to injury to him, but serious injury or 
death of an innocent party. 

¶ Moral culpability can weigh more heavily against a driver than a pedestrian. 

Nominal Defendant v Bacon [2014] NSWCA 275 

Appellate court must satisfied that prior apportionments of negligence were unreasonable 

As far as apportionment of liability is concerned, appellate intervention will only occur in 
limited circumstances. An appeal should only be pursued if there are reasonable prospects 
of establishing that the decision at first instance does not fall within the appropriate range. 

Davis v Swift [2014] NSWCA 458 

100% contributory negligence deductions, only to be made in worst category 

¶ Contributory negligence in a blameless accident is determined by the plaintiff's 
departure from what would be expected from a reasonable person in the plaintiff's 
position. 

¶ A reduction of 100% is reserved for contributory negligence of the worst category 
(eg involving alcohol or drugs). 

Steen v Senton by his litigation guardian The Public Advocate of the Australian Capital 
Territory [2015] ACTCA 57 

Where each party is plainly there to be seen, there is equal responsibility for the collision 

¶ There is now a unanimous decision of a Court of Appeal regarding the approach to the 
interpretation of ss 5R and 5B of the CLA albeit an appellate court in another 
jurisdiction. 

¶ Courts of lower jurisdiction in New South Wales will need to be mindful not to err by 
applying the long held principles in Pennington v Norris, which no longer seem to have 
any application for a pedestrian claim brought under the MACA. Insurers are well 
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advised to now contend for greater culpability on the part of a pedestrian whose 
culpability has until now been tapered by the damage inflicted by being struck by a 
motor vehicle. 

Allen v Chadwick [2015] HCA 47 

Focus on objective evidence when evaluating relative risks of travelling with an intoxicated 
driver 

¶ Although this case was heavily reliant on laws specific to South Australia, the case has 
broader implications on the laws of contributory negligence in all Australian 
jurisdictions. 

¶ This case solidifies the common law approach for assessing contributory negligence for 
a passenger injured when accepting to travel with an intoxicated driver. 

¶ Insurers faced with an accident involving an intoxicated driver and an injured 
passenger should disregard the following when assessing contributory negligence: 

­  Subjective characteristic of the injured person which may have diminished his or her 
capacity to make a reasonable evaluation of the relative risk 

­  These include drunkenness, hysteria, mental illness, personality disorders, 
witlessness, helpless, confusion or panic. 

¶ Parties should focus on the objective evidence of the environment surrounding the 
plaintiff which would lead to a reasonable evaluation of relative risks of travelling in the 
vehicle compared to refusing to enter the vehicle. 

Chu v Russell [2016] TASFC 1 

Competing constructions on civil liability 

¶ A motor vehicle is still considered a lethal weapon in Tasmania. 

¶ Section 5R of the CLA NSW reads in similar terms to its equivalent in Tasmania, 
however, the principle of self-responsibility has not resonated in Tasmanian decisions. 

O'Connor v Insurance Commission of Western Australia [2016] WASCA 95 

Western Australia follows New South Wales' lead in respect of contributory negligence 

¶ Section 5K of the Civil Liability Act 2002 (WA) operates identically to s 5R of the NSW 
CLA.  

¶ Western Australia follows New South Wales' lead in respect of contributory negligence. 
The principles in Pennington v Norris have been superseded and self-responsibility is 
now the primary point of reference for apportioning liability in those states.  The effect of 
this is that simply operating a motor vehicle does not mean that a driver is automatically 
more culpable than a pedestrian.  

¶ Courts will look to the actual contribution of each party and to their behaviour in the 
context of the risks involved when apportioning liability. Where damages for economic 
loss are awarded at the CARS, an assessor must clearly identify assumptions that are 
made in the calculation of the award. 

Boateng v Dharamdas [2016] NSWCA 183 

Challenging assessments of contributory negligence 

¶ A challenge to a trial judge’s assessment of contributory negligence will only be 
successful if that assessment is found to be outside an appropriate range. 
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¶ An adverse credit finding, when it stems from the provision of inaccurate or incomplete 
medical histories to expert doctors, ought to be taken into consideration by a trial judge 
when assessing damages. 

Third party tortfeasors 

Bankstown City Council and Roads and Maritime Services appeal primary decision – 
Bankstown City Council V Zraika; Roads and Maritime Services V Zraika [2016] NSWCA 51 

Statutory bodies exercising special statutory power are protected by an adjusted standard 
of care 

¶ A statutory body exercising a special statutory power is protected, to some extent, by 
an adjusted standard of care imposed by s 43A of the CLA. This standard must be 
strictly applied in its statutory terms. 

¶ Delay by a statutory body to exercise a special statutory power will be a factor 
considered in determining a breach of duty of care. 

¶ Pleadings should specifically detail the duty of care owed by statutory bodies 
exercising special statutory powers. The absence of specificity may render the 
pleadings deficient. 

Zraika v Walsh [2015] NSWSC 485 

The limits of statutory defences 

This decision offers examples of circumstances where statutory authorities will be deemed 
negligent for failure to adequately exercise their statutory powers and obligations. 

Blameless accidents 

Axiak v Ingram [2012] NSWCA 311 

Blameless accident provisions considered – 14-year-old pedestrian at fault 

¶ It is impossible to determine the degree of fault which is to be attributed to a blameless 
driver in determining the injured person's contributory negligence under s 7F of the 
MACA. The court is not required to assess the degree of culpability of each party in 
determining contributory negligence. 

¶ Contributory negligence in a blameless motor accident is to be assessed on the basis 
of a value judgement of the extent to which an injured person has failed to conform to 
the standard of care of the reasonable person in their position. All of the circumstances, 
including an injured person's age will reflect in the evaluative judgement of the 
percentage reduction to be applied. 

Davis v Swift [2013] NSWDC 99 

Blameless accident provisions considered – total disregard for other road users 

In circumstances where an adult claimant is shown to have had a total disregard for all 
other road users and activates the Blameless Accident Provisions, a reduction of 100% for 
contributory negligence is possible. 

Hossain v Mirdha [2015] NSWDC 108 

Limits to the blameless accident provisions 

This decision constrains the manner in which the blameless accident provisions apply to 
drivers in single vehicle accidents. 
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Insurance Australian Limited t/as NRMA Insurance Limited v Milton [2016] NSWCA 156 

CTP Insurers not liable under s 151Z for blameless accidents 

¶ Workers compensation insurers are not entitled to be indemnified by a defendant driver 
who has been involved in a ‘blameless accident’, as defined by s 7A of the MACA. 

¶ The ‘circumstances creating a liability’ referred to in s 151Z(1) of the WCA must involve 
a tortfeasor, and the wrongdoing of that tortfeasor, in order for indemnity under 
s 151Z(1)(d) to be enlivened. The deemed liability of a defendant driver conferred by 
s 7B of the MACA is not sufficient for this purpose. 

¶ A defendant driver who is deemed to be liable in respect of a ‘blameless accident’ is 
not considered to be a ‘wrongdoer’ for the purpose of s 151Z recovery actions. 

Melenewycz v Whitfield [2015] NSWSC 1482  

Blameless accident expanded 

¶ This Supreme Court decision further expands the blameless accident provisions to 
drivers in single motor vehicle accidents who perceive a risk but have no opportunity to 
react to it. To that extent, Melenewycz can be distinguished from Connaughton in that 
the mere occurrence of the driving in Connaughton allowed no opportunity to react to 
the tree falling on the cabin of the truck. In Melenewycz, the plaintiff perceived the 
presence of the kangaroo but took no evasive action to avoid a collision with it. 

¶ There remains little consideration of the extended definition of causation in s 7E MACA. 
While it was acknowledged by his Honour that the facts of a particular case may give 
rise to a finding that the act of driving itself was the real and practical cause of a 
collision and injury, there was no analysis, for example, of what an 'involuntary omission' 
means and whether this phrase in s 7E(2) extends to the plaintiff's perception of the risk 
but his failure to act for whatever reason. 

¶ There are likely to be a multitude of factual circumstances that now arise whereby 
drivers will be able to recover damages under the blameless accident provisions. 
Indeed, where there is a collision between two motor vehicles and neither driver is 
found to be at fault because of insufficient time to react to the presence of the other 
motor vehicle on the roadway, both drivers would be entitled to recover damages. This 
is an unintended consequence of Division 1 of Part 1.2 of the MACA and goes well 
beyond codifying within the MACA the common law principles of an inevitable accident. 

State of NSW (NSW Police) v Wenham [2016] NSWDC 25 

Workers compensation insurers not entitled to seek indemnity when worker injured in 
'blameless accident' 

¶ Workers compensation insurers are not entitled to be indemnified by a defendant driver 
who has been involved in a 'blameless accident', as defined by s 7A of the MACA. 

¶ The 'circumstances creating a liability' referred to in s 151Z(1) of the WCA must involve 
a tortfeasor, and the wrongdoing of that tortfeasor, in order for indemnity under 
s 151Z(1)(d) to be enlivened. The deemed liability of a defendant driver conferred by 
s 7B of the MACA is not sufficient for this purpose. 

¶ A defendant driver who is deemed to be liable in respect of a 'blameless accident' is 
not considered to be a 'wrongdoer' for the purpose of s 151Z recovery actions. 
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State of NSW v Wenham [2016] NSWCA 336 

CTP insurers liable under s 151Z for blameless accidents 

¶ Workers compensation insurers are now entitled to be indemnified by a defendant 
driver who has been involved in an ‘blameless accident’, as defined by s 7A of the 
MACA. 

The ‘circumstances creating a liability’ referred to in s 151Z(1) of the WCA need not involve 
a tortfeasor or wrongdoer in accordance with common law principles of negligence.| 

¶ Section 151Z of the WCA does not involve an examination of the mechanism of liability 
and is enlivened in any circumstance where liability exists. 
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Procedural cases 

Procedural cases – late claims 

Blackburn v Allianz Australia Insurance Ltd [2004] NSWCA 385 

Meaning of 'full and satisfactory' 

¶ The court requires a full and complete explanation for delay in order to evaluate the 
conduct of the claimant. 

¶ In assessing whether a claimant has a satisfactory explanation for delay, the 
subjective circumstances of the claimant should be taken into account. 

¶ Unsatisfactory conduct by a solicitor (including misunderstanding of the limitation 
period) does not render an explanation unsatisfactory, in circumstances where the 
conduct of the claimant (and perhaps his or her guardian) has been satisfactory. 

Figliuzzi v Yonan [2005] NSWSC 290 

Failure to obtain legal advice may render explanation unsatisfactory  

Depending on the circumstances, it is arguable that an explanation for delay is not 
satisfactory where the claimant has failed to obtain legal advice as to whether or not his or 
her understanding of his or her legal rights is correct. 

Gudelj v Motor Accidents Authority [2011] NSWCA 158 

Procedure in late claims  

¶ Either the claimant or the insurer may seek an exemption in the face of an adverse 
special assessment certificate in a late claim dispute. 

¶ Section 73(3)(c) of the MACA permits both mandatory and discretionary exemption 
applications to proceed through the gateway to court. 

¶ An insurer is obligated to determine liability in accordance with s 81, even where a 
claim has been rejected for procedural non-compliance.  

¶ Where a Section 81 Notice is not issued, the insurer will be deemed to have denied 
liability in accordance with s 81(3), thereby permitting a discretionary exemption 
under s 92(1)(b). 

¶ Rejection of a claim for procedural non-compliance constitutes a denial of liability for 
the purposes of s 81; however, it does not fulfil any of the grounds for mandatory 
exemption in clause 8.11.1 of the Claims Assessment Guidelines. 

¶ Rejection of a claim for procedural non-compliance – as a denial of liability for the 
claim – may, however, permit a discretionary exemption under s 92(1)(b). 

FIRST GLANCE 
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Sharif Zraika (by next friend Halima Zraika) v Rebecca Jane Walsh [2011] NSWSC 1569 

A full and satisfactory explanation for delay in bringing a claim may be received from a 
claimant who has no capacity to provide it 

¶ The inability of a claimant, by reason of age or disability, to adduce evidence of his or 
her 'knowledge and belief' in the context of explaining a late claim, will not defeat an 
application for leave under s 109 of the MACA. 

¶ In such cases, the primary issue is the claimant's conduct but, to the extent that a 
tutor is acting, the tutor's knowledge and belief will be relevant. 

¶ The test remains an objective one, namely whether a reasonable person under the 
legal or physical disability suffered, would have been justified in experiencing the 
same delay. 

¶ Where a grant of leave might otherwise give rise to prejudice to the defendant due to 
an inability to cross-claim by reason of the operation of s 26 of the Limitation Act 1969 
(NSW), a condition of the grant of leave may include a requirement that the plaintiff 
commence proceedings against the other party nominated by the defendant. 

Lyu v Jeon [2012] NSWSC 446 

Lack of prejudice to insurer irrelevant in considering whether explanations for delay are 'full 
and satisfactory' 

¶ It is not relevant to question whether a delay was prejudicial to an insurer when 
determining whether an explanation is 'full and satisfactory' in applications seeking 
leave to make a late claim and/or commence proceedings out of time under the 
MACA. 

¶ Behaviour 'calculated to mislead or known to involve falsehood' would not constitute 
conduct of a 'reasonable person', as is required for an explanation to be found 
satisfactory pursuant to s 66(2) of the MACA. 

Nominal Defendant v Browne [2013] NSWCA 197 

Where the plaintiff makes no inquiries 

¶ The plaintiff made no inquiries as to the identity of the unidentified vehicle as those 
inquiries were unlikely to have been productive, and the court accepted that the 
plaintiff did not need to undertake those steps. 

¶ The plaintiff's explanation as to the delay in lodging her personal injury claim form was 
found not to be 'full' as it did not contain sufficient details of the discussions she had 
with her lawyers and the advice given to her to justify the delay. 

Brierley v Ellis [2014] NSWCA 230 

Written evidence and reliance on solicitors 

¶ Where no objection is made by the defendant to evidence being adduced by way of 
statutory declaration or affidavit and no contradictory evidence is tendered, the 
evidence should be given no less weight than if the information had been provided by 
way of oral evidence. 

¶ Further, where plaintiffs are reliant on their solicitors for advice and have remained 
active in pursuing their claim, it will often prove difficult to establish that there is not a 
satisfactory explanation for delay. 
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Karambelas v Zaknic (No 2) [2014] NSWCA 433 

Insurers should communicate in a clear and concise nature 

¶ An application to make a late claim is less likely to be successful where the insurer 
has advised the claimant that the right to make a claim may be lost forever if a 
personal injury claim form is not lodged within six months of the accident. 

¶ A claimant may have a satisfactory explanation for delay where, within the six-month 
period, he or she received ambiguous correspondence from the insurer which does 
not spell out the gravity of failing to lodge a claim form within the six-month timeframe. 

Procedural cases – s 81 claims 

Nominal Defendant v Gabriel [2007] NSWCA 52 

Withdrawing admissions of liability  

¶ An insurer which serves a Section 81 Notice admitting liability is not precluded from 
filing a defence in subsequent court proceedings placing liability in issue. 

¶ The making of an admission in a Section 81 Notice merely constitutes evidence that 
an admission has been made and may be weighed up with other evidence as to 
liability at trial. 

¶ If a claimant wishes to allege that the insurer is estopped from contesting liability as a 
consequence of an admission made in a Section 81 Notice, that issue is to be 
determined at trial. 

QBE Insurance v Motor Accidents Authority [2008] NSWSC 434 

Insurer bound by Section 81 Notice within CARS process  

¶ An insurer is bound, within the CARS process, by any admission of liability contained 
in a Section 81 Notice unless there was fraud where s 118 applies. 

¶ In considering an application for exemption under s 92(1)(a), the principal claims 
assessor (PCA) may only consider the determination made as to liability contained in 
the insurer's first valid Section 81 Notice. 

CIC Allianz Insurance Ltd v Erturk [2010] NSWSC 302 

Insurer bound by Section 81 Notice notwithstanding honest mistake in notice 

¶ An insurer is bound by a Section 81 Notice admitting fault whilst the matter remains in 
the CARS process. 

¶ On an application for mandatory exemption, the PCA is not permitted to look behind a 
validly issued Section 81 Notice to consider the circumstances in which it was 
produced. 

¶ An insurer remains bound by its Section 81 Notice even whether an admission 
contained in that notice was made as a consequence of an honest mistake. 

Decision of the Principal Claims Assessor 

Section 81 Notices – PCA allows second Section 81 Notice adding allegation of 
contributory negligence 

¶ The PCA has recently exempted a claim pursuant to s 92(1)(a) and clause 8.11.2 of 
the Claims Assessment Guidelines, based on an insurer issuing a second Section 81 
Notice alleging 33% contributory negligence, after admitting fault in the first 
Section 81 Notice. 
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¶ The PCA held that the second Section 81 Notice was characterised as a 'clarification' 
of the first Section 81 Notice. 

Smalley v Motor Accidents Authority of New South Wales [2012] NSWSC 1456 

Exemption certificates and consideration of Section 81 Notices post Gudelj 

¶ A CTP insurer is able to partially admit liability after having deemed to wholly deny 
liability pursuant to s 81(3) of the MACA. That is, s 81(4) does not limit the insurer to 
admitting liability in an unqualified form following a deemed denial. 

¶ A Section 81 Notice which denies liability for the claim but admits fault on the part of 
the insured does not trigger a mandatory exemption and may not itself qualify the 
claimant for an exemption certificate on discretionary grounds. 

Allianz Australia Insurance Ltd v Anderson [2013] NSWSC 1186 

Section 81 Notices and admissions by conduct  

¶ An insurer which admits breach of duty of care in a Section 81 Notice will still be taken 
to have admitted liability in full where other conduct conveys an admission that the 
breach caused injury. 

¶ Where an insurer admits liability – whether in a Section 81 Notice or through other 
conduct – it will be bound by any subsequent CARS assessment of damages. 

Allianz Australia Insurance Ltd v Harrison [2013] NSWSC 1211 

Conduct amounting to admissions of breach of duty of care 

¶ An insurer who admits breach of duty of care in a Section 81 Notice will still be taken 
to have admitted liability in full where other conduct conveys an admission that the 
breach caused injury. 

¶ A dispute about quantum is not a dispute about liability for the purposes of s 95(2). 

¶ Where an insurer admits liability – whether in a Section 81 Notice or through other 
conduct – it will be bound by any subsequent CARS assessment of damages. 

Smalley v Motor Accidents Authority of New South Wales [2013] NSWCA 318 

Exemption certificates and consideration of Section 81 Notices post Gudelj  

¶ A CTP insurer is bound by its Section 81 Notice issued within three months of the 
accident, including a deemed denial of liability pursuant to s 81(3) of the MACA. 

¶ A subsequent Section 81 Notice, under s 81(4), does not replace the original notice. 

¶ Any Section 81 Notice which denies liability for the claim but admits some elements of 
liability, including fault on the part of the insured, should trigger a mandatory 
exemption. 

Insurance Australia trading as NRMA v Ural [2015] NSWSC 620 

Court of Appeal reluctant to find an admission by conduct 

¶ An insurer is not permitted to issue a Section 81 Notice after expiration of the initial 
three month window, unless the further Notice is an admission of liability that follows 
upon a prior denial of liability. 

¶ If treatment is paid for on a 'without prejudice' basis then this must be clearly 
articulated to the claimant at the time of making the payment. 
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QBE Insurance (Australia) Ltd v Mordue [2015] NSWCA 380  

Insurers are not bound by any implied acceptance of liability 

¶ Acceptance of liability in a Section 81 Notice will not preclude an insurer from 
subsequently declining to indemnify their insured if further relevant information 
becomes available. 

¶ An insured's liability to a claimant and an insurer's liability to its insured are separate 
issues. 

Procedural cases – section 110 notices 

McNamara v Fitzgibbon [2005] NSWCA 274 

Period of delay requiring explanation 

In applying for reinstatement pursuant to s 110(5), the claimant must provide a full and 
satisfactory explanation for the whole of the period up to the date reinstatement is sought, 
rather than just the three-month period following the service of the Section 110 Notice. 

Hickey's Transport Pty Ltd v Gordon [2008] NSWCA 167  

Quality of explanation for delay 

Even where delay is sought to be explained by solicitor error, the explanation will ordinarily 
not be full unless the claimant also explains his or her state of mind and the role he or she 
played in the delay. 

Davis v Moss [2011] NSWDC (Unreported) 

Is your Section 110 Notice valid? 

In order to rely upon a Section 110 Notice as a bar to commencing proceedings, it has 
been held that an insurer must be able to establish that the claimant failed to commence 
proceedings within three months of personally receiving the notice. 

Mordue v QBE Insurance (Australia) [2015] NSWSC 98 

The binding nature of the Section 81 Notice 

¶ Once an admission of liability is conveyed, it is binding and implies that an insurer 
must respond to a claim. 

¶ Indemnity to an insured cannot be denied after liability is admitted to a claimant. 

¶ Once an admission removes liability and indemnity from consideration, those issues 
cannot enliven complexity of a sort that might permit a discretionary exemption. 

Procedural cases – status of CARS assessments 

Lee v Yang [2006] NSWCA 214 

Finding of contributory negligence not binding on insurer; permitting rehearing on liability 
and quantum 

Where an insurer does not accept a CARS assessor's assessment of contributory 
negligence, the insurer is not bound by the assessor's decision on quantum with the result 
that both liability and quantum will be in issue in any subsequent court proceedings. 
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Hayek v Trujillo [2007] NSWCA 139 

Special assessment certificate does not permit commencement of proceedings 

¶ An insurer loses the right to challenge a claim on the basis of delay where it fails to 
request an explanation for delay within two months of receiving the claim. 

¶ A special assessment certificate, although issued 'in accordance with' s 94(4), is not a 
s 94 certificate for the purpose of s 108 and does not permit the claimant to 
commence court proceedings. 

Rodger v De Gelder [2012] NSWCA 167 

Court of Appeal considers significant new evidence when adjourning proceedings pursuant 
to s 111 

¶ In order to engage the provisions of s 111 of the MACA, a party must not only show 
that the new evidence is significant, but also whether or not the new evidence may 
have materially affected the assessment made by the claims assessor. 

¶ In order to do this, one must look to the statement of reasons given by the claims 
assessor in assessing damages under s 94(1). 

Procedural cases – three-year limitation period 

Paice v Hill [2009] NSWCA 156 

Time runs whilst late claim dispute assessed 

¶ For the purpose of s 109(2) of the MACA, time on the three-year limitation period does 
not stop running in respect of an application for special assessment under s 96. 

¶ Time on the three-year limitation period in s 109 also does not stop running in respect 
of a defective application for general assessment or a defective application for 
exemption. 

Hargans v Kemenes & Anor [2011] QCA 251 

Refusal to extend time limitation period: Plaintiff's claim dismissed 

¶ The mere realisation of a prediction previously made, in terms of the significance of an 
injury, will not be a sufficient basis to extend the limitation period under s 31 of the 
Limitation of Actions Act 1974 (Qld) (LAA) 

¶ An appellate court will only disturb a primary judge's findings in relation to an 
application to extend time under the LAA, where it can be shown there is an error of 
law or fact of the judge's discretion miscarried. 

Robertson v Sellin & Anor [2011] QSC 421 

The limit of a limitation period: extension granted 

¶ The one year for potential extension to the limitation period contained in s 31 of the 
LAA, does not commence until the plaintiff realises that if they do not take the 
proposed defendants to court, he or she may not have a successful action at all. 

¶ An objection to the grant of an extension of time, on the grounds of prejudice, will fail 
where, without more, the CTP insurer has obtained a liability report prepared soon 
after the accident. 
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Mortimer v Moon [2012] NSWDC 3 

Court dismisses s 109 summons for the second time: inadequate explanation for delay in 
commencing proceedings 

¶ The court dismissed the plaintiff's further summons for leave to commence 
proceedings more than three years after the motor vehicle accident, an earlier 
summons having also been dismissed. 

¶ Explanations of the plaintiff and his former legal representative were not full and 
satisfactory, the knowledge, information and belief of the plaintiff not being explained 
for all periods of delay. Further, there was no explanation from counsel briefed by the 
former legal representative, despite counsel having conferred with the plaintiff prior to 
the expiry of a Section 110 Notice. 

Suncorp Metway Insurance Limited v Norris [2012] QCA 101 

Limitation period: extension upheld 

¶ Reasonableness of the plaintiff seeking medical attention and exposing the true extent 
of the injury beyond the limitation period depends on the warning signs experienced 
by the plaintiff. 

¶ The fact that a previously unidentified vehicle at fault becomes known by police at a 
later date will not automatically preclude the plaintiff from an extension to the limitation 
period. Reasonableness in the circumstances of each case remains the ultimate 
determination. 

Agyeman-Badu v The Nominal Defendant [2012] NSWDC 35 

Section 109(2) clarification and failure of plaintiff to satisfy s 73 for delay following 
retainment 

¶ Under s 109(2) of the MACA, the date upon which a certificate for assessment or 
exemption is issued is the date on the certificate, not the date it is posted to the 
parties. 

¶ Actual prejudice is established when, due to the plaintiff's delay in lodging a claim 
form, the defendant cannot determine liability. 

¶ It is reasonable that a plaintiff would not be aware of the existence of the nominal 
defendant scheme when justifying a delay in lodging a claim form. 

¶ Once a plaintiff has been made aware of their entitlement to make a claim and 
retained solicitors, they are required to bring the late claim in a prompt manner. 

Eades v Gunstepe [2012] NSWCA 204 

Section 109(3) monetary threshold merely requires proof of a 'real and not remote' chance 

¶ Section 109(3)(b) of the MACA requires the court to merely consider whether there 
was a 'real and not remote chance or possibility' that a claimant's contributory 
negligence would be assessed at a level which engages the monetary threshold. 

¶ A claimant carries the onus of establishing the matters set out in s 109(3)(b). 

¶ A court, in applying s 109(3)(b), can make its own predictive assessment of likely 
damages for non-economic loss even though an assessment of permanent 
impairment has not been made by a medical assessor. 
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Dijakovic v Perez [2015] NSWCA 174 

Courts are required to have regard to all evidence relied upon 

¶ When considering whether a claimant has provided a “full and satisfactory” 
explanation, regard must be had to all evidence relied upon (documentary, affidavit, 
and oral), as well as the conduct of other parties (insurers and solicitors). 

¶ Insurers, while entitled to certain timeframes under the MACA, should 'act quickly' so 
as to avoid being found to be part of the reason for a claimant's delay in commencing 
proceedings. 

Procedural cases – miscellaneous 

El-Helou v Smith [2009] NSWSC 741 

Authority to obtain Centrelink records  

¶ Section 208 of the Social Security (Administration) Act 1999 (Cth) permits the 
disclosure of Centrelink records where the recipient of Centrelink benefits provides an 
authority. 

¶ In court proceedings, s 56 of the Civil Procedure Act 2005 (NSW) (CPA) places a duty 
on all parties to assist the court to further the overriding purpose of facilitating the just, 
quick and cheap resolution of the real issues in the proceedings. 

¶ Section 56 of the CPA empowers the court to make an order that the plaintiff provide 
an authority for the release of his or her Centrelink records where the contents are 
relevant to the issues in dispute and promote the fair resolution of the proceedings. 

¶ However, Centrelink records remain protected in CARS proceedings given 
paragraph 16.13.1 of the MAA Claims Assessment Guidelines which specifically 
prohibits a CARS assessor from directing a claimant to provide a Centrelink authority. 

Nominal Defendant v Staggs [2010] NSWCA 224 

Joinder of nominal defendant 

¶ An insurer which intends to join the nominal defendant to proceedings must give 
notice of that intention within three months of receiving a claim form from the claimant, 
and must provide details of the allegations against the nominal defendant within two 
months thereafter. 

¶ A court may extend the time limit for providing notice to the nominal defendant if it 
provides a full and satisfactory explanation for the entire period of the delay. 

¶ A court cannot extend the time for providing details of the allegations against the 
nominal defendant. 

¶ In considering an insurer's explanation for delay, a court may draw inferences 
regarding the insurer's actions, knowledge and beliefs having regard to the insurer's 
status as an institutional litigant. 

Keryn Mayer as litigation guardian for Ben David McKinlay v Mahoney and Anor [2011] 
QSC 279 

Considerations involved in sanctioning a settlement and appointing a guardian or 
administrator 

¶ The court will sanction the settlement of a legally disabled plaintiff's claim if, in all the 
circumstances of the case, acceptance of the offer is for the benefit of the person 
legally disabled. 
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¶ If the court is required to appoint an administrator to manage settlement funds, 
the considerations under ss 12-15 of the Guardian and Administration Act 2000 (Qld) 
must be applied. 

McGlen-McLeod v Galloway (No.2) [2012] NSWDC 11 

Offers of compromise which refer to costs are invalid 

¶ An offer of compromise must conform to rule 20.26 of the Uniform Civil Procedure 
Rules 2005 (NSW) (UCPR) and must be exclusive of costs. 

¶ The exception to the rule is where an offer of compromise states that it is a verdict for 
the defendant and the parties are to bear their own costs. 

¶ An offer of compromise expressed 'plus costs or exclusive of costs' may be invalid 
pursuant to rule 20.26 of the UCPR. 

Vieira v O'Shea (No 2) [2012] NSWCA 121 

Offers of compromise no longer invalidated by reference to costs  

¶ A mere reference to costs in an offer that is otherwise compliant with part 20, 
division 4 of the UCPR, will not render the offer outside the rules unless the reference 
operated inconsistently with the relevant costs rule. 

¶ When an offer is made to more than one party, the inquiry as to whether it was 
unreasonable for the unsuccessful offeree to have rejected it assumes that the offer 
was capable of acceptance by the offeree, on behalf of the other parties. 

¶ Rule 20.26 of the UCPR merely requires an offer to be 'exclusive of costs', it does not 
require that an explicit statement be present in the offer. 

Kelly McCann v NSW Self Insurance Group [2012] NSWSC 488 

Structured settlements cold comfort for insurers 

Where its provisions are open to interpretation, a structured settlement will be interpreted in 
favour of the injured claimant. 

Barakat and others v Bazdarova [2012] NSWCA 140 

Rules about offers of compromise 

¶ An offer of compromise that conforms to rule 20.26 of the UCPR must be exclusive of 
costs. 

¶ A party must be able to demonstrate the circumstances upon which it relies, should it 
seek the court's discretion to order otherwise than in compliance of rule 42.12 of the 
UCPR. 

Azar v Kathirgamalingan [2012[ NSWCA 429 

Tutors and offers of compromise 

¶ In circumstances where a plaintiff is under legal incapacity, a tutor can accept an offer 
of compromise on the plaintiff's behalf and create a binding agreement. 

¶ The onus is on the rejecting party to provide evidence of why the offer was rejected 
before the court will exercise its discretion not to award indemnity costs. 
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Charafeddine v Morgan [2013] NSWDC 7 

Issue estoppel 

¶ An unfavourable determination of a property damage claim in the Local Court 
involving decisions as to fault and contributory negligence can amount to issue 
estoppel of subsequent personal injury proceedings. 

¶ It is important that insurers determine the status of any property damage claims at the 
outset, and if necessary, thought should be given to seeking to delay or join those 
proceedings. 

Plumley v Moroney & Ors [2014] QSC 3 

Appointment of litigation guardian 

¶ A litigation guardian may be appointed when the plaintiff's mental condition is so 
severe as to cause him or her to be unable to make decisions required of a litigant of 
court proceedings. 

¶ The importance of the plaintiff providing oral evidence at hearing is not easily 
disturbed, especially when credibility is in issue. 

Charafeddine v Morgan [2014] NSWCA 74 

Issue estoppel 

¶ The question whether the general principle of issue estoppel is capable of being 
displaced by 'special circumstances' continues to be left unanswered. 

¶ The procedures applied in and the informal nature of the Small Claims Division of the 
Local Court, do not constitute 'special circumstances' capable of displacing the 
general principle of issue estoppel. 

The Nominal Defendant v Ross [2014] NSWCA 212  

Due inquiry and search 

When considering due inquiry and search, consideration must be given to the 
circumstances of each case and the plaintiff as a 'reasonably informed member of the 
community'. Specific emphasis should be placed upon the physical or mental capacity of 
the plaintiff to obtain the details at the time of the incident. 

Bastick v Allianz [2014] NSWSC 887 

On the proper construction of s 95(2), there is no time limit or prescribed method for the 
acceptance of a CARS award 

¶ On the proper construction of s 95(2), there is no time limit or prescribed method for 
acceptance of a CARS award. Further, insurers should not regard clause 18.9 of the 
Claims Handling Guidelines as providing mandatory time limits for the acceptance of 
a CARS award. 

¶ Insurers should make enquiries with a claimant's solicitor if there is any doubt as to 
whether a CARS award has been accepted. 

Richards v Gray [2013] NSWCA 402 

No entitlement to fund management on fund management 

¶ In making an award for fund management, it is sufficient that a reasonable allowance 
is awarded for the costs of managing the fund. It does not extend to awarding a 
further amount to manage the fund to be set aside for managing the fund. 

http://casenotes.curwoods.com.au/?p=2722
http://casenotes.curwoods.com.au/?p=2722
http://casenotes.curwoods.com.au/?p=2671
http://casenotes.curwoods.com.au/?p=2671
http://casenotes.curwoods.com.au/?p=2722
http://casenotes.curwoods.com.au/?p=2722
http://casenotes.curwoods.com.au/?p=2829
http://casenotes.curwoods.com.au/?p=2829
http://casenotes.curwoods.com.au/?p=2829
http://casenotes.curwoods.com.au/?p=2829
http://casenotes.curwoods.com.au/?p=2614
http://casenotes.curwoods.com.au/?p=2614


 

{MXV / 32086435 v4}{MXV / 32086435 v4}Page | 43  

¶ Calculation of fund management based on the estimate of future income is a matter of 
speculation. The prescribed discount rate is assumed to be sufficient to ensure that 
the plaintiff has been provided with fair and just compensation. 

¶ Unless there is evidence to the contrary, deductions should not be made from a 
verdict prior to calculating fund management fees as it is speculative to determine 
whether and when payments would be made. 

¶ In calculating the quantum of fund management fees, it is necessary to consider what 
is reasonable in the circumstances. 

¶ Overturned on appeal (see below). 

Gray v Richards [2014] HCA 40 

Funds management, future fund income and inflation 

¶ A claimant is entitled to be compensated for the costs of managing damages paid to 
manage the claimant's total award (often referred to as 'fund management on fund 
management'). An award for 'fund management on fund management' reflects a 
court’s concern to ensure that an injured person's accident-related needs are 
adequately considered. 

¶ A claimant is not entitled to damages representing the costs of fund management of 
future fund income. The statutory discount rate takes into account inflation, changes in 
wages and prices and imposts on the income of the fund, including the costs of 
managing that income. Thus, the prescribed discount rate is sufficient to cover the 
costs of managing future fund income. 

Holshandon Pty Ltd as Trustee of the Rankin Family Trust No. 1 v Eakin [2014] NSWSC 
1529 

Failure to include certain clauses can lead to payable interest 

¶ In the absence of a 'time for payment' clause, the plaintiff is entitled to claim interest 
where an offer of compromise is accepted and payment is not made within 28 days. 

¶ Therefore, it is essential for the insurer/defendant to ensure that when an offer of 
compromise is made, it outlines all the terms including, but not limited to, deduction of 
statutory notices, interest and confidentiality. Failure to include such will mean interest 
will take effect from 28 days post acceptance. 

Sharif Zraika by his tutor Halima Zraika v Walsh [2014] NSWSC 1774 

Court can compel a party to produce bodily fluids for analysis 

A court can order a plaintiff and/or any party to the proceedings to provide blood for 
purposes of genetic testing if it is reasonably expected that those tests can cast light on 
issues that are in dispute, such as medical causation. 

Mckenzie v Wood [2015] NSWCA 142 

The importance of identifying appellable errors 

This case considers the existence of appellable errors relating to findings concerning 
surveillance, the relevance of WPI to non-economic loss assessment and vicissitudes. 
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Bajramovic v Calubaquib [2015] NSWCA 139  

Injustice to an applicant is an important consideration when hearing a second application 
on the same issues 

The courts will not consider a second application to commence proceedings out of time as 
an abuse of process without first considering the potential injustice to the claimant if the 
application is struck out. 

Allen v Robbie [2015] NSWCA 247 

Experts must be briefed with provable assumptions 

¶ The principle arising from Makita (Australia) Pty Ltd v Sprowles remains paramount 
when considering expert evidence. An expert's opinion must be wholly or 
substantially based on the witness's expert knowledge and that, so far as the opinion 
is based on assumed or accepted facts, it must be established that the facts on 
which the opinion is based form a proper foundation for it. 

¶ This case offers a word of caution with respect to expert evidence. It is imperative that 
experts have the requisite information and background material and their experience 
and expertise adequately address that material. It is also essential that they are 
provided with accurate assumptions and instructions that are specific to the facts of 
the particular case. 

Nominal Defendant v Smith [2015] NSWCA 339 

Appellate courts must come to their own conclusions based on the facts of a case 

¶ This case identifies circumstances under which findings of primary fact will be set 
aside on appeal. 

¶ The case provides a useful demonstration of how a court should weigh up competing 
evidence regarding how an accident occurred and make findings about what actually 
occurred on the balance of probabilities. 

AEW v BW [2016] NSWSC 905 

Mental incapacity and the settlement of claims 

¶ The absence of a finding of incapacity by a court, the NSW Civil and Administrative 
Tribunal or the Mental Health Review Tribunal will not be conclusive on the issue of 
whether a person has legal capacity.  

¶ A claim made by or on behalf of a person who is, or is reasonable thought to be 
legally incapable must be, or should be on discretionary grounds, exempted from 
assessment by the Claims Assessment and Resolution Service (CARS) 

While there is no equivalent to s 5R of the Civil Liability Act 2002 (NSW) (CLA) in the 
Australian Capital Territory (ACT), the Supreme Court of the Australian Capital Territory (the 
Supreme Court) still upholds the principles of self-responsibility for cyclists sharing the road 
with larger vehicles notwithstanding the potential of larger vehicles to cause greater harm. 

Nominal Defendant v Adilzada [2016] NSWCA 266 

Obligation to undergo medical examination in LTCS claims 

¶ Section 86 of the Motor Accidents Compensation Act 1999 (NSW) (the MACA) 
permits an insurer to request a claimant undergo medical examination for the 
purposes of determining eligibility to participate in the Lifetime Care and Support 
Scheme (the Scheme) under the Motor Accidents (Lifetime Care and Support) Act 
2006 (NSW) (the LCSA). 
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¶ While s 86 of the MACA does not confer any power in a court to order the request by 
an insurer to undergo a medical examination or assessment be complied with, s 86(4) 
provides that in the event that a claimant fails without reasonable cause to comply 
with an insurer’s request, court proceedings cannot be commenced, or if 
commenced, cannot be continued, whilst the failure to comply with the request 
continues. 

¶ In making a request under s 86, the insurer is responding to the claim for damages as 
expressly provided for by s 141A (formerly s 130A) of the MACA, which states that no 
damages may be awarded to a participant in the Scheme for economic loss for 
treatment and care needs provided for by that participation. 

Nominal Defendant v Vikki Ann Smith [2016] QSC 227 

Proper search and inquiry in Queensland 

¶ Section 31 of the Motor Accident Insurance Act 1994 (Qld) (the MACA) operates with 
significant differences to s 34 of the MACA 

¶ Proper search and inquiry is but a part of a claimant’s cause of action in Queensland 
(Qld). It is not a pre-condition to commencing proceedings, as it is in NSW. 

Procedural cases – MAS Review Applications 

Allianz Australia Insurance Ltd v Rutland [2015] NSWCA 328 

Review Panel purpose is to reassess, not fix errors 

¶ There is unlikely to be any future circumstances where a review of psychiatric injury 
will not require a re-examination by the Review Panel. In appropriate circumstances, 
insurers should object to the Review Panel assessment proceeding without an 
examination of the claimant. 

¶ The Review Panel will need to ensure that the claimant has been provided with an 
opportunity to respond to the evidence and describe how his or her situation or 
condition has changed since the last assessment and since relevant documentation 
was brought into existence. 

Wehbe v Insurance Australia Ltd t/as NRMA Insurance Ltd [2015] NSWSC 1506 

Review Panel is not required to explain why it did not reach an opinion it did not form 

¶ The Review Panel's function is to form and to give its own opinion on the medical 
question referred to it by applying its own medical experience and medical expertise. 

¶ The Review Panel is not required to choose between competing arguments. 

¶ The Review Panel is not obliged to provide a diagnosis as part of its enquiry in 
relation to causation. 

Claps v Insurance Australia Limited t/as NRMA Insurance [2015] NSWSC 1881 

De Gelder decision confirmed – failure of Review Panel to afford a plaintiff natural justice 
amounts to a jurisdictional error 

¶ This case demonstrates that a response to the arguments referred to in parties' 
submissions, and the medical evidence relied upon by those submissions, is part of 
the Review Panel's necessary enquiry in relation to causation. Failure to perform this 
enquiry can be a subject of judicial review. 

¶ The decision emphasises the importance of clear, articulated submissions that, when 
coupled to the evidence relied upon, are able to oblige an Assessor or Review Panel 
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to adequately address the issues in dispute and the arguments articulated by the 
parties. 

AAI Limited t/as GIO v Cooley [2016] NSWSC 434  

MAS Review Panel has discretion to undertake clinical re-examination 

¶ There is no statutory obligation for a Review Panel to undertake a clinical examination in 
every case referred to them by the Proper Officer, under the MACA. 

¶ The Review Panel has the discretion to determine in each particular case if there is a 
need for it to undertake a clinical examination, pursuant to its statutory duty under 
s 63(3A) of the MACA. 
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Judicial review 

CARS general assessments 

Insurance Australia Limited v Helou [2008] NSWCA 240 

Scope of right to judicial review 

¶ The court will only interfere with a CARS assessor's decision where the assessor acts 
outside his or her jurisdiction. 

¶ An error made within jurisdiction – such as a failure to properly analyse medical reports 
– cannot be corrected on a judicial review application. 

Zurich Australia Insurance Ltd v Motor Accidents Authority [2010] NSWSC 214 

Right to cross-examination 

¶ A party to a CARS assessment does not have an automatic right to cross-examine a 
witness. 

¶ Whether a refusal to allow questioning, or to limit questioning, amounts to a denial of 
procedural fairness depends upon the circumstances of the case. 

¶ A denial of procedural fairness may arise where questioning is not allowed on an issue 
which is in dispute and which is relevant to the outcome of the assessment. 

Australian Associated Motor Insurers Ltd v Motor Accidents Authority [2010] NSWSC 833 

Independent research by assessor 

An assessor may deny the parties procedural fairness by conducting research on a 
medical condition on Wikipedia without advising the parties and giving them a chance to 
comment on the independent research. 

QBE Insurance (Australia) Limited v Cowan [2010] NSWSC 933 

Review of assessment of economic loss 

¶ An assessor may to have regard to a Medical Assessment Service (MAS) certificate, 
amongst other evidence, in determining loss of earning capacity. 

¶ An assessor may reduce an allowance for loss of earning capacity by a specified 
percentage to reflect a pre-existing condition. 

Winter v NSW Police Force [2010] NSWWCCPD 121 

Right to cross-examination 

It is arguable that a party is denied procedural fairness where an assessor refuses 
questioning on inconsistencies in the evidence. 

Insurance Australia Group v Hutton-Potts [2010] NSWSC 1446 

Right to an adjournment 

¶ An assessor may deny a party procedural fairness by refusing an adjournment to allow 
the party time to obtain information relevant to the assessment. 

FIRST GLANCE 
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¶ Judicial review may be sought were an assessor fails to properly apply s 126 of the 
MACA. 

Insurance Australia Group v Wenham [2016] NSWDC 25 

Erroneously disregarding issues raised by insurer amounts to denial of procedural fairness 

¶ A CARS Assessor will fall into legal and jurisdictional error if they erroneously disregard 
an issue pressed by an insurer at an assessment conference. This amounts to a denial 
of procedural fairness. 

¶ A CARS Assessor's obligation when assessing a claimant's economic loss is to 
determine what injuries the claimant suffered and the economic consequences of these 
injuries. A claimant's WPI is an erroneous consideration when determining an award of 
damages for loss of earning capacity. 

Insurance Australia Limited t/as NRMA Insurance v Melkonyants [2016] NSWSC 503 

Probative value or persuasiveness of the evidence will be considered  

Evidence relied upon in support of an application for a further medical assessment 
pursuant to s 62 of the MACA must be of such a compelling nature that the claims assessor 
is persuaded to allow a further medical assessment. 

NRMA Insurance Limited v Ainsworth [2011] NSWSC 344 

No relief granted despite error 

¶ Certiorari will not be issued by the courts as a form of relief for an error of fact (that is 
not jurisdictional). 

¶ It is not an error of law for an assessor to arrive at a conclusion which is supported by 
evidence simply because that conclusion is inconsistent with another conclusion that 
was available. 

¶ The Supreme Court has a discretion to issue certiorari where there is an error of law on 
the face of the record. 

¶ The circumstances in which orders in the nature of certiorari are refused by the court on 
discretionary grounds are rare. 

NRMA Insurance Limited v Buckley [2016] NSWSC 475 

Doubling up of economic loss 

¶ Claims assessors need only set out their line of reasoning. When there is more than one 
conclusion available, a preference for one is all that is required. 

¶ A precise calculation of reduced residual earning capacity coupled with a buffer for 
possible early retirement does not constitute doubling up. 

Allianz Australia insurance Limited v Sprod & Ors [2011] NSWSC 1157 

Award for future economic loss where no loss is presently suffered 

A claims assessor may award a buffer for future economic loss as a percentage of the 
claimant's present earnings in circumstances where the claimant has not presently suffered 
an economic loss. 

Allianz Australia Insurance Limited v Serria Girgis and Ors [2011] NSWSC 1424 

Status of MAS assessments 

¶ The status of a MAS Certificate in commenting upon causation of an injury is only 
relevant in assessing Whole Person Impairment (WPI) and the s 131 threshold. 
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¶ A claims assessor or a court is not bound by a medical assessor's determination as to 
causation when considering damages for economic loss. 

¶ MAS Certificates in respect of treatment disputes are only binding in respect of the yes 
or no answer to the questions posed for assessment. The medical assessor's opinion of 
what is or may be reasonable treatment is not binding. 

Allianz Australia Insurance Limited v Cervantes [2011] NSWSC 1296 

Supreme Court upholds future economic loss buffer 

¶ An order in the nature of certiorari is issued to remedy an error of law or jurisdictional 
error. It does not allow for a review of the merits of a determination of a claims assessor. 

¶ In providing a statement of reasons, a claims assessor must identify the heads of 
damage and the manner in which the amounts attributed to each head of damage have 
been determined. The reasons for determination are required to be no more than brief. 

Allianz Australia Insurance Ltd v Kerr [2012] NSWCA 13 

Claims assessors not required to give elaborate reasons but still obliged to convey 
reasons under s 69 

¶ The obligation of a claims assessor to provide reasons is lesser than the corresponding 
obligation of a court. 

¶ The statutory obligation under s 126 of the MACA does not require a claims assessor to 
explain why some particular amount was chosen as opposed to another. 

¶ Once the minimum factual assumptions required by s 126 are stated, a decision-maker 
assessing damages for a future hypothetical scenario may bring an element of 
impression to bear on the assessment. 

¶ Damages for future economic loss should not normally be awarded by way of buffer in 
circumstances where the evidence enables a more certain determination of the 
difference between the plaintiff's position before and after the injury. 

Allianz Australia Insurance Limited v Sleiman [2016] NSWSC 851 

CARS Assessor must state assumptions when awarding damages for non-economic loss 

¶ Where damages for economic loss are awarded at the CARS, an assessor must clearly 
identify assumptions that are made in the calculation of the award. 

¶ It is not sufficient for an assessor to simply refer to calculations provided by the parties 
which may form for the basis of an assumption. Further specification is required. 

CIC Allianz Australia Limited v Daniel Luke McDonald & Ors [2012] NSWSC 887 

Assessor fails to provide adequate reasons for damages assessed 

¶ An assessor is obligated to provide adequate reasons regarding future economic loss. 

¶ Non-compliance of s 126 of the MACA may result in the certificate being set aside and 
reassessment with a different assessor. 

Allianz Australia Insurance Ltd v Cervantes [2012] NSWCA 244 

Court of Appeal considers use of buffers 

¶ A claims assessor does not necessarily fall into error by failing to mention every 
passage of the evidence. 

¶ The award of buffer damages involves an evaluative judgment and the size of the buffer 
will depend upon the circumstances of the case, including the level of the claimant's 
pre-accident income. 
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¶ In an exceptional case, where the claimant is a high income earner, a larger than usual 
buffer may be justified. 

Allianz Australia Insurance Ltd v Sprod [2012] NSWCA 281 

When a 'buffer' is not actually a buffer: an assessor's duty to explain reasons for an award 
of damages 

¶ Where an assessor undertakes a calculation based on precise figures, this may not be 
considered a 'buffer', and the assessor must exercise their duty under s 126 of the 
MACA to articulate, to a reasonably obvious degree, the assumptions on which the 
calculation is based. 

¶ The assessor must provide sufficient insight into his or her reasoning process. 

Allianz Australia Insurance Ltd v Tarabay [2013] NSWSC 141 

Exemption from CARS for fraud 

¶ In determining whether a claim should be granted a discretionary exemption from CARS 
under s 92(1)(b) of the MACA for a 'false or misleading statement in a material 
particular', the claims assessor must answer the right question, being, whether an 
exemption should be granted, rather than whether the insurer has proved fraud on 
behalf of the claimant. 

¶ In the event that the wrong question is asked and answered by an assessor, this may 
be a jurisdictional error and error of law on the face of the record due to the Assessor 
reaching a concluded view as to the substance of the matter alleged, without having 
heard the parties in full on the issue. 

Insurance Australia Group Ltd t/as NRMA Insurance v Motor Accidents Authority of New 
South Wales [2013] NSWSC 318 

MAS treatment disputes in CARS proceedings 

¶ MAS treatment disputes are binding on CARS assessors. 

¶ CARS assessors are not required to address every piece of evidence before them in 
their reasons. 

Allianz Australia Insurance Ltd v Shamoun [2013] NSWSC 579 

Administrative review proceedings will not halt CARS assessments 

¶ A CARS assessor may only award damages for future earnings on a 'buffer basis' when 
applying any other approach would considerably lower the accuracy of the earnings 
lost. 

¶ When awarding damages on a buffer basis, an assessor must provide a statement of 
assumptions and disclose the primary facts to justify the reasons for the buffer amount. 

NRMA Insurance Limited v Pham [2013] NSWSC 468 

Failure to comply with provisions of s 126 when determining economic loss 

A claims assessor's failure to provide details of the assumptions on which an award for 
economic loss was based, and the relevant percentage by which damages were adjusted 
to reflect the likelihood of a future economic loss occurring regardless of the accident, may 
amount to a jurisdictional error. 

GIO General Limited v Passau [2013] NSWSC 682 

Outstanding application for judicial review 

¶ A claims assessor may continue to assess a claim, despite an outstanding application 
for judicial review. 
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¶ The court requires swift action when a party approaches it for relief. 

Allianz Australia Insurance Ltd v Harrison [2013] NSWSC 1186 

Limitation on cross-examination may amount to denial of procedural fairness 

An assessor who denies an insurer's application to ask the claimant questions on a 
particular relevant aspect of their claim, may deny the insurer procedural fairness. 

Insurance Australia Ltd v Motor Accidents Authority of New South Wales [2013] 
NSWSC 1439 

When is a claim not suitable for CARS? 

¶ A fresh application for exemption from CARS should be based upon fresh evidence. 

¶ A complex claim does not mean that an exemption from CARS follows. 

Insurance Australia Limited t/as NRMA Insurance v Banos [2013] NSWSC 1519 

Does an assessor asking a wrong question in an application for exemption fall into 
jurisdictional error? 

¶ An assessor is required to assess whether a claim is suitable for assessment under 
Part 4.4 of the MACA when an application for exemption is made pursuant to s 92(1)(b). 

¶ In circumstances where the Insurer has made allegations that a claimant has made a 
false or misleading statement, an assessor will fall into jurisdictional error he or she 
seeks to determine whether or not the claimant's conduct was deliberately false or 
misleading. 

AAMI Limited v Cirevska [2013] NSWSC 1438 

Was the error material? 

¶ A claims assessor is not under a positive duty to refer a matter back to MAS for further 
assessment. 

¶ Prerogative relief will not be awarded if it cannot be shown that a claims assessor's 
errors were material to the final assessment of damages. 

¶ If there is material which permits it, a claims assessor will not have erred in reaching a 
conclusion which is different to that of an expert. 

¶ A MAS Certificate is not conclusive on causation for all purposes. 

RACQ Insurance Ltd v Motor Accidents Authority of NSW (No 2) [2014] NSWSC 1126 

Reasons of a CARS assessor should not be read with an eye too finely attuned to the 
detection of error 

¶ Assessor's comments on the increase of the non-economic loss’ statutory cap are not 
seen as irrelevant information in the assessment of a claim. 

¶ Assessor is at liberty to choose between competing opinions presented as to life 
expectancy. 

Allianz Australia Insurance Limited v Moo Ok Park [2015] NSWSC 122  

Reaffirmation of the guiding principles of economic loss estimation 

¶ This case reinforces that claims assessors are to provide adequate reasons for their 
assessment. 

¶ In circumstances where an assessor rejects, either wholly or partly, a party's forensic 
accountant's report and arrives at their own conclusions, the assessor must explain 
their reasoning process. 
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IAG Limited trading as NRMA Insurance v Zahed [2015] NSWSC 657 

CARS Assessors must provide adequate reasons 

CARS Assessors must provide adequate reasons for their decisions and explain their 
reasoning process when adopting or rejecting a MAS Assessor's treatment assessment. 

Insurance Australia Limited v O'Shannessy [2015] NSWSC 1047 

Review of jurisdictional errors by CARS 

¶ Identifying jurisdictional error is crucial when challenging a finding of fact in CARS 
certificates.  

¶ Where a jurisdictional error is alleged, the court can, subject to the applicable 
procedural and evidentiary rules, take account of any material placed before it. 

Allianz Aust Insurance Ltd v Habib & Ors [2015] NSWSC 1719 

Reasons for an assessment of economic loss must be transparent 

¶ This judgment confirms that the reasons for an assessment of economic loss must be 
transparent; including transparency of any 'generalised statements', in cases where a 
specific calculation approach to the assessment of damages is undertaken. 

¶ The interpretation of Sprod by the Court in this case, may now open the door to 
assessments of economic loss being awarded as part-buffers and part-specific 
calculations. 

Allianz Insurance Limited v Larriera [2016] NSWSC 441 

Preference of one approach over another is not a legal or jurisdictional error 

¶ When assessing either past or future economic loss, a claims assessor is compensating 
impairment of earning capacity to the extent to which it is or may be productive of 
financial loss. 

¶ An assessment of future loss of earnings under s 126(2) of the MACA firstly requires the 
identification of a claimant's residual earning capacity in monetary terms, then 
secondly, subtracting that amount from the earnings to be generated by the claimant's 
most likely future circumstances, to arrive at a calculation for the amount of damages for 
future economic loss. 

MAS further assessments – s 62(1)(a) 

Wilkie v Motor Accidents Authority & Ors [2007] NSWSC 1086 

Discretionary considerations in granting judicial relief 

¶ A party who wishes to challenge the Proper Officer's decision to refer the matter for a 
further assessment should bring an administrative law challenge prior to the further 
assessment taking place. 

¶ A party who wishes to challenge a MAS assessment should utilise the review procedure 
in s 63 of the MACA prior to seeking relief from the Supreme Court. 

¶ A Proper Officer is not required to give reasons for a decision that the matter should be 
referred for a further assessment. 

Garcia v Motor Accidents Authority of NSW [2009] NSWSC 1056 

Meaning of 'additional relevant information' in s 62(1)(a) 

¶ Whether there has been an error of law depends upon a construction of the MAS 
Assessor's statement of reasons. 
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¶ The face of the record includes the MAS Assessor's reasons for the decision. The 
wrong test utilised by a MAS Assessor to determine causation is an error of law on the 
face of the record for the purposes of an order in the nature of certiorari. 

¶ The term 'additional relevant information about the injury' in s 62(1) of the MACA is a 
technical legal term and its meaning is a question of law. 

¶ 'Additional relevant information about the injury' is additional information relevant to the 
assessment that was not previously available and may extend to an opinion expressed 
by a medical expert of a kind previously considered by MAS. 

Alavanja v NRMA Insurance [2010] NSWSC 1182 

'Additional relevant information' does not include material of a kind that was already before 
an assessor 

¶ An opinion by an expert, in circumstances where the assessor had not previously had 
expert opinion of that nature, is considered 'additional relevant information about the 
injury': Garcia v Motor Accidents Authority of NSW [2009] NSWSC 1056 confirmed. 

¶ However, a further opinion of a medical expert must contain new information not 
previously before the assessor. 

¶ Differences of opinion and differing assessments of WPI alone cannot constitute 
'additional relevant information'. 

Cupac v Motor Accident Authority [2010] NSWSC 631 

A MAS Assessor is not required to give detailed reasons for their conclusions 

¶ A MAS Assessor is not required to provide detailed reasons for their conclusions, as the 
MAS Guidelines and the AMA IV Guides do not stipulate what form the reasons are to 
take. 

¶ A failure to provide 'adequate' reasons does not constitute a breach of procedural 
fairness. 

¶ A MAS Assessor is not required to assess a claimant's presentation with an eye to each 
and every criterion set out in the statutory guides. 

Singh v Motor Accidents Authority of NSW [2010] NSWSC 500  

The Proper Officer as a gate keeper 

¶ The role of the Proper Officer is a procedural role and not an administrative or 
jurisdictional gateway through which the parties are required to pass. 

¶ The Proper Officer does not have any decision making jurisdiction as to whether the 
referral for a further assessment has been validly made, or whether the conditions in 
ss 62(1)(a) and 62(1A) of the MACA have been satisfied. 

Singh v Motor Accidents Authority of NSW (No2) [2010] NSWSC 1443. 

'Additional relevant information' must be additional to the party relying on the information 

¶ 'Additional relevant information about the injury' must be construed by reference to the 
objects of the MACA, namely to facilitate the early resolution of claims and the need for 
parties to co-operate. 

¶ A party making an application under s 62(1)(a) can only do so if the information relied 
on "is additional" to the party relying on that information. 
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¶ Even if the information relied upon by a party making an application has not previously 
been seen by the opposing party, or a MAS Assessor, it will not be considered 
'additional', if the party making the application had the material previously. 

Rodger v De Gelder & Anor [2011] NSWCA 97 

The medical assessment guidelines should be construed in a practical and common sense 
way 

¶ Clause 14.7 of the Guidelines should be read consistently with the question raised by 
s 62 of the MACA. Any other understanding of the provisions makes a nonsense of the 
process required to be undertaken by the Proper Officer. 

¶ 'Application' in clause 14.7 of the MAS Guidelines may be interpreted to refer to the 
'previous assessment'. 

¶ If the Proper Officer is not satisfied that the deterioration of an injury or additional 
relevant information about the injury would have a material effect on the outcome of the 
'application [previous assessment]', the Proper Officer may dismiss the application. 

Insurance Australia Limited t/as NRMA Insurance v Falco [2012] NSWSC 5 

Who can make the decisions at MAS? 

¶ An agent of the Proper Officer may perform the non-discretionary clerical tasks of 
reducing reasons to writing and furnishing or supplying those reasons to the parties, 
provided that it is clear that the reasons for the decision are those of the Proper Officer. 

¶ A case manager has no delegated authority to determine an application and any 
comment that is attributed to a case manager that is part of the determinative process, 
exceeds the power of the case manager. 

¶ Adequate reasons for a conclusion are required by the Proper Officer when making a 
determination, pursuant to MAS Guideline 14.8. 

¶ The test that stood prior to the amendment of s 62 of the MACA in October 2008, may 
no longer be applicable, as it is necessary to have regard to the additional 
requirements made by s 62(1A). 

Mitrovic v Motor Accidents Authority of New South Wales [2012] NSWSC 1231 

Irrelevant considerations in determining whether an application for further assessment will 
be referred for review 

¶ Previous MAS Assessors' certificates with reasons for decisions and applicants omitting 
alternative WPI ratings are irrelevant considerations in determining whether or not an 
application for further assessment will be referred for review. 

¶ The Proper Officer must make the determination on the grounds set out in s 62 of the 
MACA. 

¶ In the context of an application for further assessment, the Proper Officer must consider 
whether the claimant's deterioration or the additional information provided with the 
claimant's application is capable of having a material effect on the outcome of the 
previous assessment. 
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QBE Insurance (Australia) Limited v Henderson [2012] NSWSC 1607 

Reported abatement of symptoms may constitute additional relevant information pursuant 
to s 62(1)(a) 

¶ In respect of applications for further assessment relying on information which is 
additional and relevant, such must not have been known or expressed prior to the 
original assessment. 

¶ Evidence addressing a significant change in symptoms may constitute additional 
relevant information. 

¶ A court undertaking judicial review of the administrative process is not empowered to 
refer a matter for further assessment under s 62(1)(b). 

Henderson v QBE Insurance (Australia) Limited [2013] NSWCA 480 

Importance of specifying the basis of an application to MAS 

¶ When lodging an application for further assessment at MAS, the applicant must clearly 
specify the information relied upon as the basis of the application by addressing the 
requirements under s 62. 

¶ The task of the Proper Officer in reviewing an application made under s 62 is not 
concerned with jurisdictional facts but rather, is to assess whether the Proper Officer is 
subjectively satisfied that the requirements of s 62 have been met. 

AAMI Ltd v Ali [2012] NSWSC 969 

Wording used by Proper Officer in relation to statutory tests 

¶ The failure of a Proper Officer to expressly refer to evidentiary material in a decision will 
not automatically demonstrate a failure to afford natural justice. 

¶ The substituted word used in the application of a statutory test by a decision maker 
must be considered in context before one can conclude that the incorrect test was 
applied. 

¶ A claims assessor or court is not constrained by the requirement for deterioration or 
additional information about an injury when considering referral for further assessment 
under s 62(1)(b). 

QBE Insurance (Australia) Ltd v Motor Accidents Authority of New South Wales [2013] 
NSWSC 549 

Procedural fairness a relevant consideration in referring a matter back to MAS pursuant to 
s 62(1)(b) 

¶ The Court of Appeal decision in Rodger v De Gelder & Anor [2011] NSWCA 97 is 
confirmed in that the role of the Proper Officer is to act judicially and not purely 
procedurally in conducting an allocation review of a MAS application for further 
assessment. Indeed, the task of the Proper Officer involves making a decision that 
affects rights, as it is the outcome of the medical assessment that determines whether 
or not a person has an entitlement to damages for non-economic loss. 

¶ The decisions of Singh v Motor Accidents Authority of NSW [2010] NSWSC 500 and 
Singh v Motor Accidents Authority of NSW (No 2) [2010] NSWSC 1443 are disapproved 
in that the role of a Proper Officer is not a procedural one and the conditions imposed 
by s 62 of the MACA are not 'jurisdictional facts'. 

¶ A referral to MAS under s 62 must satisfy both criteria of 'additional relevant information' 
or 'deterioration of injury' and be 'capable of having a material effect on the outcome of 
the previous assessment' in order for a referral for further assessment to be made. 
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QBE Insurance (Australia) Ltd v Jovanovic [2015] NSWSC 241 

Re-statement of existing information is not adequate 

It is necessary for information to be additional to what is already known for it to be 
considered 'additional relevant information'. Re-statement of existing information or 
expressing similar information in different words, is not adequate. 

McCosker v Motor Accidents Authority of New South Wales [2015] NSWSC 434 

Parties cannot expect a further MAS assessment based on material possessed at the time 
of the original assessment 

¶ A further MAS assessment might not be granted where the additional information is a 
transcript of previously illegible documents that were in the party's possession at the 
time of the previous MAS assessment.  

¶ A further assessment might not be granted if the purported further evidence is an expert 
report that comments on material that was in the party's possession at the time of the 
original assessment. 

Bannister v Allianz Australia Insurance Ltd [2015] NSWSC 796 

A subsequent medico legal report, which contains a different assessment of WPI from that 
made previously by a MAS) assessor, does not necessarily evidence improvement, or 
deterioration of injury 

¶ This case addresses a challenge to an Assessor's finding that spinal injuries gave rise 
to a DRE Category I rather than a DRE Category II. 

¶ The fact that a later medico-legal assessment of WPI is different to the assessment in a 
MAS Certificate does not necessarily yield additional relevant information for purposes 
of a further assessment, even if the reports rely on different clinical findings. A mere 
change in impairment is not, of itself, evidence of deterioration or improvement. 

John Hoyn v NRMA Insurance Limited [2015] NSWSC 814 

Additional relevant information must not have been previously contemplated 

¶ Insurers should be critical when referring a matter for a MAS further assessment. Simply 
obtaining a different opinion from a different expert does not necessarily constitute 
additional relevant information. 

¶ Insurers should consider whether the information and opinion obtained is of the type not 
previously contemplated or considered by the MAS Assessor. 

Jubb v Insurance Australia Limited t/as NRMA Insurance [2015] NSWSC 1617 

A court will only intervene where there is evidence of jurisdictional error or a denial of 
procedural fairness 

¶ When seeking a further assessment, a party is required to demonstrate that the 
additional documents have the capacity to change the outcome of the assessment. This 
endeavour will be hindered if the documents have an ambiguous effect. 

¶ Where the effect of a document is not clear (for example, clinical notes or an employer's 
statement) the applicant will need to demonstrate how the documents can affect the 
outcome of the assessment. This can be achieved via an opinion from a medico-legal 
expert concerning the impact of the documents on impairment. 
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Jubb v Insurance Australia Limited t/as NRMA Insurance [2016] NSWSC 153  

Broadening the ground for further assessment 

¶ The phrase ‘additional relevant information’ pursuant to s 62(1)(A) of the Motor 
Accidents Compensation Act 1999 (NSW) (the MACA) is not to be construed so 
narrowly as to exclude an issue that has already been considered by a Medical 
Assessment Service (MAS) Assessor. 

¶ A Proper Officer’s assessment of what amounts to ‘additional relevant information’ is 
governed by the pre-condition at s 62(1A) of the MACA, which states the information is 
capable of having a ‘material effect on the outcome of the previous assessment’. 

¶ The phrase ‘material effect’ in s 62(1A) is to be interpreted as ‘such as to be capable of 
having an effect’, rather than the more stringent test imposed by cl 14.7 of the MAS 
Medical Assessment Guidelines (MAS Guidelines), ‘would have a material effect’, 
confirming the decision in Henderson v QBE Insurance (Australia) Ltd.2 

¶ Even if the s 62(1A) ‘material effect’ provision is satisfied, the power of referral found in 
s 62(1)(a) of the MACA affords the Proper Officer a residual discretion regarding 
whether or not to refer the matter, indicated by the use of the term ‘may’. 

Insurance Australia Ltd t/as NRMA Insurance v Asaner [2016] NSWSC 1078 

Is the additional information about the injury relevant? 

¶ New medical evidence which supports previously expressed conclusions can constitute 
‘additional relevant information about the injury’ to satisfy the requirements of s 62(1)(a) 
of the Motor Accidents Compensation Act 1999 (NSW) (the MACA) when bringing an 
application for further medical assessment. 

¶ •The wording of s 62(1)(a) of the MACA ‘deterioration of the injury’ or ‘additional 
relevant information’ are statutory alternatives to be used as separate grounds. The 
terms should not be applied or construed interchangeably. 

MAS further assessments – s 62(1)(b) 

Trazivuk v Motor Accidents Authority [2010] NSWCA 287 

A CARS assessor has an unfettered discretion to refer the matter back to MAS pursuant to 
s 62(1)(b) 

¶ A court or CARS assessor has an unfettered discretion to refer a matter back for a 
further assessment pursuant to s 62(1)(b). 

¶ The discretion should, however, only be exercised where there are good reasons to do 
so and where it would be unjust not to do so. 

¶ One good reason for a court or CARS assessor to do so would be that there are 
grounds to believe that the further assessment may reverse the previous finding in 
relation to a threshold dispute. 

Devic v Motor Accidents Authority [2009] NSWSC 1289 

Contemporaneous records relevant to the discretion in s 62(1)(b) 

¶ The task of a CARS assessor pursuant to s 62(1)(b) to refer a matter for further 
assessment is not to consider whether the original MAS assessment was correct. 

¶ The task is for the CARS assessor to determine whether or not the MAS Assessor may 
have arrived at a different conclusion, had they the further material before them at the 
assessment. 
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¶ Production of contemporaneous medical records of a claimant not previously before an 
assessor, may invoke the exercise of the discretion. 

Chami v Motor Accidents Authority [2009] NSWSC 1358 

Procedural fairness a relevant consideration in referring a matter back to MAS pursuant to 
s 62(1)(b) 

¶ A complaint about procedural fairness by a party is a ground that should be considered 
when a CARS assessor exercises his or her discretion under s 62(1)(b). 

¶ Section 61(4) of the MACA confers an express power on the court to 'reject' a 
certificate. This power is distinct from the unfettered discretion of a claims assessor or a 
court to refer a matter back to MAS pursuant to s 62(1)(b). 

MAS review applications 

Rahme v Beavan [2009] NSWSC 58 

MAS Review Panel required to give adequate reasons 

¶ The Supreme Court held that a Review Panel constituted under s 63 of the MACA is 
required to give adequate reasons for its decision under s 61(9). 

¶ A claimant would be denied procedural fairness where the Review Panel fails to fully 
explain the reasons for their decision. 

Transport Accident Commission of Victoria v Motor Accidents Authority of NSW & Ors 
[2009] NSWSC 940 

MAS Proper Officer's decision to reject application in error is subject to judicial review 

¶ The decision of a MAS Proper Officer to dismiss an application for further medical 
assessment is conferred by s 62(1B) but the scope of the discretion is curtailed by the 
MAA Permanent Impairment Guidelines. 

¶ The task of the Proper Officer considering an application by a party is to determine 
whether there is relevant additional information and if so, whether it is capable of having 
a material effect on the outcome of the previous assessment. 

¶ In considering additional information contained in a review application, the Proper 
Officer must give proper consideration as to whether the material is capable of having 
the material effect in the outcome of the previous assessment. 

Sanhueza v AAMI Limited [2010] NSWSC 774 

Certificate of impairment issued by Review Panel quashed – psychiatric impairment rating 
scale considered 

¶ When considering an application to review, the test is whether the Proper Officer has 
reasonable cause to suspect the medical assessment was incorrect in a material 
respect, having regard to the particulars set out therein. It is not necessary for the 
Proper Officer to individually specify the documents he or she considered or to decide 
whether a particular conclusion is open or available on that material. 

¶ When applying the psychiatric impairment rating scale, it must be remembered that the 
examples provided in each class of impairment are descriptive, not determinative, 
exhaustive or exclusive to which class. It is possible for an area of function to be 
allocated a class of impairment based on non-comparable examples. 

¶ The Review Panel is required to investigate an issue which formed part of the material 
on which the original MAS Assessor made a determination with respect to the class 
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impairment for an area of function. This may involve a request for further documents 
and/or a further examination of the claimant. 

¶ It is correct and open to the Review Panel to undertake a fresh assessment of all 
matters with which the medical assessment is concerned, whether or not a review is 
sought by the review applicant. 

Graovac v Motor Accidents Authority [2010] NSWCA 938 

Relevant and irrelevant considerations by MAS Review Panel assessor 

¶ In the absence of specific legislative limitations, a MAS Review Panel has the power to 
make a decision based on the information before it and give weight to that information 
in accordance with clinical judgement. 

¶ Engagement in judicial consideration of the decision maker's decision making process 
and the weight of consideration given to the material before it, is tantamount to a merit 
review which is not within the scope of the MACA nor the Supreme Court Act 1970 
(NSW) (SCA). 

¶ Section 69 of the SCA does not allow the court to replace the decision of the Review 
Panel with a 'better' decision, the nature of relief offered is limited to the scrutiny of the 
legality of the decision. 

Bratic v Motor Accidents Authority [2010] NSWSC 57 MVR 122  

Failure to request re-examination by MAS Review Panel is acquiescence to the Review 
Panel process 

¶ A claimant submits to the review process where there is a failure to request a 
re-examination by the Review Panel to challenge the earlier assessor's clinical findings. 

¶ Delay is not determinative in the court's exercise of its discretion under s 69 of the SCA. 

Dogon v Redmond & Ors [2010] NSWSC 1329 

Review available where MAS Assessor fails to explain causation findings 

¶ A MAS Assessor is required to give proper reasons for his or her causation findings. 

¶ Where a MAS Assessor fails to give proper reasons for his or her findings on causation, 
the aggrieved party may seek a review under s 63 of the MACA. 

Farache v Motor Accidents Authority of NSW & Ors [2011] NSWSC 446 

Proper Officer correct in concluding reasonable cause to suspect MAS Assessor failed to 
properly consider the question of causation where failure to explain reasons for findings 
present 

The failure of a MAS Assessor to include in his reasons any reference to findings as to 
causation of an injury gives rise to a suspicion that the MAS Assessor failed to properly 
consider the question of causation. 

GIO General Limited v Smith and Ors; Insurance Australia Limited trading as NRMA 
Insurance Limited v Smith and Ors [2011] NSWSC 802 

Review Panel errs by failing to apportion permanent impairment between two motor vehicle 
accidents 

¶ Where there is a 'subsequent and unrelated injury or condition', clause 1.36 of the MAA 
Permanent Impairment Guidelines requires that a medical assessor calculate first, the 
impairment arising from the subsequent injury; and second, the impairment arising from 
the motor accident. 
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¶ 'Subsequent and unrelated injury or condition' refers to the event causing the 
subsequent injury, not the medical description of the subsequent injury. 

¶ The calculation of impairment arising from 'the relevant motor vehicle accident' is to be 
made at the time of the assessment. 

Devic v NRMA Insurance Limited [2011] NSWSC 1099 

MAS Assessors are not required to record each and every question asked during an 
assessment 

¶ When assessing a shoulder impairment pursuant to clause 2.5 of the MAA Permanent 
Impairment Guidelines, an assessor is not required to record in his or her reasons every 
enquiry made in relation to an uninjured shoulder for the purposes of a 'baseline'. The 
reasons are not a report of the examination itself. 

¶ The Supreme Court will not exercise its discretion under s 69 of the SCA unless the 
correction of an error by an assessor will have a material effect on the outcome of the 
assessment. 

Golijan v Motor Accidents Authority of New South Wales [2012] NSWSC 1106 

Obligation to consider evidentiary material 

The failure of a medical assessor or Review Panel to expressly refer to evidentiary material in 
a decision or accept one 'competing opinion' over another will not automatically 
demonstrate a failure to afford natural justice. 

Lewis v Motor Accidents Authority of New South Wales & Ors [2012] NSWSC 56 

Section 63 reviews: a denial of natural justice alone may not be sufficient to render a 
medical assessment incorrect in a material respect 

¶ A denial of natural justice, without more, does not render a medical assessment 
incorrect in a material respect. 

¶ The entitlement to review is not governed by the process by which conclusions are 
reached unless the process gave rise to a reasonable suspicion that the findings were 
incorrect in a material respect. 

¶ The mere fact that a contested statement made during the course of a medical 
assessment might not be able to be corroborated cannot be a reason for dismissing it 
as possibly giving rise to a suspicion that the assessment was incorrect. Each case 
must be considered upon its own merits. 

Allianz Australia Insurance Limited v Francica [2012] NSWSC 1577 

Misapprehension of task and failure to consider all relevant matters amounts to denial of 
procedural fairness 

¶ Where there is an issue of causation, it is essential for a medical assessor to analyse the 
evidence which would identify the nature of the basis for any symptoms and to 
demonstrate how that basis is or is not related to the effects of an accident. 

¶ Where conflicting evidence of a significant nature is given, the existence of both sets of 
evidence should be referred to and reasons should be provided for accepting or 
preferring one conclusion over another. 

¶ Where certain evidence is important or critical to the proper determination of the matter 
and it is not referred to, it may be inferred that evidence was overlooked or there was a 
failure to give consideration to it. 
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IAG Limited v Riley [2013] NSWSC 684 

Importance of highlighting central issues in dispute and evidence in support 

¶ When considering an application for review, the Proper Officer has only to be satisfied 
that the medical assessment is incorrect in a material respect. 

¶ Because of its obligations under s 63(4) of the MACA either to confirm the certificate of 
assessment of the medical assessor or to revoke that certificate and issue a new one, a 
Review Panel must have regard to all matters with which the assessment is concerned 
and provide proper reasons. 

Currie v Motor Accidents Authority of New South Wales [2013] NSWSC 83 

Opportunities to respond to adverse conclusions 

¶ Denying parties an opportunity to deal with or respond to an issue raised by the 
decision-maker constitutes a denial of procedural fairness. 

¶ Parties are entitled to an opportunity to respond to conclusions made by decision-
makers that are not an obvious and natural evaluation of material. 

Purnell v Pittendridge and Anor [2013] NSWSC 463 

What does the court consider when granting prerogative relief? 

¶ In order to establish a relevant error of law on the face of the record or jurisdictional 
error, the issue for the court to consider is whether or not the relevant decision-making 
body has correctly applied the appropriate statute. It is not an invitation to the court to 
reach its own findings on the facts and to substitute those findings for that of the 
relevant decision-making body. 

¶ Jurisdictional error involves the failure to take into account matters which the 
decision-maker is bound to consider or the taking into account of considerations which 
the decision maker is prohibited from considering. 

¶ Where a decision-making body is accused of failing to provide adequate reasons, one 
must look at whether a logical rational decision-maker could have come to the same 
conclusion based on the evidence provided. 

Moran v Motor Accidents Authority of NSW [2013] NSWSC 1135 

Obligation to demonstrate reasoning process 

¶ In circumstances where the AMA 4 Permanent Impairment Guidelines require a MAS 
Assessor to give consideration to specific material, the assessor is obliged to expose 
their reasoning process as to the relevance, if any, of the material. 

¶ In the absence of an explanation, the assessor has failed to give relevant consideration 
of the material which may result in the determination being quashed. 

Jaksic v Insurance Australia Ltd t/as NRMA [2013] NSWSC 1141  

Denial of procedural fairness 

¶ Denying a claimant the opportunity to deal with or respond to an issue raised by the 
decision maker constitutes a denial of procedural fairness. 

¶ Administrative decision makers such as MAS Review Panel members may be required 
to adjourn and invite submissions from the claimant in circumstances where the 
claimant would be disadvantaged by their decision. 
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Goodwin v Motor Accidents Authority of New South Wales [2014] NSWSC 40 

Material error 

¶ In the context of MAS proceedings, the Proper Officer must consider both the certificate 
and the assessor's reasons when determining whether an obvious error has been made 
pursuant to s 61 of the MACA. 

¶ An error will be considered material in the context of s 63 of the MACA where it is found 
to have occurred in the process of the assessment and not just in circumstances where 
the correction of the alleged error has the potential to change the entitlement to an 
award of damages for non-economic loss. 

Allianz Australia Insurance Limited v Mackenzie & Ors [2014] NSWSC 67 

Reversal of onus of proof amounts to error of law  

¶ In the context of MAS proceedings, reversing the onus of proof when applying the test 
of causation will result in a failure to apply the MAA's Permanent Impairment Guidelines 
and common law principles of causation. This constitutes an error of law on the face of 
the record. 

¶ An error of law on the face of the record invalidates the whole medical certificate, not 
just the part to which the error of law relates. 

Frost v Kourouche [2014] NSWCA 39 

What is the scope of the Review Panel's obligation to accord procedural fairness? 

¶ The question of the content of the obligation of the MAS Review Panel to accord 
procedural fairness is one of 'practical justice'. 

¶ All the Review Panel is required to do to discharge its obligation to accord procedural 
fairness is to draw critical facts to a claimant's attention. It need not go further. 

¶ The non-curial assessment of a dispute as to permanent impairment by the Review 
Panel and the scheme envisaged by MACA, do not suggest a more heightened or 
rigorous obligation. 

Bugat v Fox [2014] NSWSC 888 

Contemporaneous evidence and causation 

The absence of contemporaneous evidence of injury is relevant but not determinative when 
considering causation. Absence of a contemporaneous complaint of injury will not 
automatically sever the link of causation. A medical assessor must consider all of the 
available information. 

Insurance Australia Limited T/as NRMA v Parisi [2014] NSWSC 1248 

Considered issues and new material 

¶ An application for further assessment will not be allowed where the new material raises 
issues already considered by MAS. 

¶ In order to secure further assessment, it is important to demonstrate that the new 
material raises a new issue and is capable of altering the outcome of the assessment. 

Insurance Australia Ltd t/as NRMA Insurance v Scott [2016] NSWCA 138 

MAS remains an independent forum where disputes involving the provision of gratuitous 
care can 

¶ The MAS has the jurisdiction to resolve disputes concerning the provision of attendant 
care services. 
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¶ The Proper Officer of the State Insurance Regulatory Authority (SIRA) has the authority 
to determine whether a 'genuine dispute' exists between the parties. 

¶ This determination by the Proper Officer is not a jurisdictional fact. 

Farr v NRMA Insurance Ltd [2014] NSWSC 1435 

Temporary void of MAS Certificate until the provision of a rationale 

¶ The judgment deals with the obligations and standards of reporting by medical 
assessors in their certificates. 

¶ Administrative decision-makers must provide sufficient clarity in their reasons. In 
practice, this 'pathway of reasoning' requires setting out the steps made to reach the 
assessor's conclusions. The duty of inquiry placed on an assessor does not stretch to 
'interrogation' regarding conflicting evidence. If their reasons are in accordance with the 
law, the assessment will not be disturbed. 

¶ Although judicial review may be successful, the flow-on of the orders sought should be 
considered. That is, even though the certificate may be declared void for a failure to 
give reasons, it may only require one line explaining the rationale or the proper 
application of the law, with no real substantive change to the plaintiff's entitlements. 

Huni v Allianz Australia Insurance Ltd [2014] NSWSC 1584 

Assessor's ability to determine impairment of an inconsistent plaintiff 

The Court held that finding inconsistencies during examination does not excuse an assessor 
from assessing permanent impairment. 

AAI Limited v Fitzpatrick [2015] NSWSC 1108 

MAS Assessors must consider causation and provide reasons 

¶ A MAS Assessor must explain the reasoning process which led to each conclusion. It is 
not enough to simply list the reports or the radiology scans. 

¶ MAS Assessors will need to refer to the objective medical evidence, to the competing 
opinions of medico-legal experts and to the submissions made by each party when 
considering issues of causation. A failure to do so may be grounds for a review. 

Averkiou v CIC Allianz Insurance Limited [2016] NSWSC 311 

MAS Review Panel must operate within boundaries of the MAA Guidelines 

¶ MAS Review Panels are bound to operate within the MAA Guidelines. 

¶ Any calculation of pre-existing and subsequent impairment must be centred around the 
date of the relevant accident. 

¶ Where issues of causation arise across multiple accidents, a Review Panel is obliged to 
conduct a physical re-examination of the plaintiff. 

AAI Limited v State Insurance Regulatory Authority of New South Wales (formerly the Motor 
Accidents Authority of New South Wales) [2016] NSWCA 368 

MAS has no role in assessing which injuries were non-motor accident related 

¶ If an incident involves a motor accident and other events, such as physical assault, it is 
not a MAS assessor’s duty to determine what parts of the incident did or did not 
constitute a ‘motor accident’ pursuant to s 3 of the MACA. 

¶ What constitutes a motor accident is a legal question that concerns liability. A 
provisional position is typically reached by the parties before the matter is referred to 
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MAS. The causation question, or disentangling of the events, is ultimately determined 
by a court or the CARS. 

¶ A MAS assessor may only apportion pre-existing or subsequent injury as part of their 
assessment, but may not dissect the incident itself to ascertain which parts constitute a 
motor accident. 

¶ A MAS assessor’s expertise and duties concern medical questions for a limited 
purpose: Assessment of whole person impairment (WPI). This only goes to one head of 
damage, being non-economic loss. A MAS assessor does not have jurisdiction to 
consider a legal question that is raised by others parts of the MACA. 
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Damages 

Non-economic loss 

Murdoch v Davis [2005] NSWCA 466 

Status of MAS Certificates 

¶ A MAS Certificate is binding to the extent that it certifies greater than 10% WPI. 

¶ A court may not assess damages on a basis inconsistent with a MAS Certificate 
certifying greater than 10% WPI at a particular date. 

Darke v El Debal [2006] NSWCA 86 

A judge cannot substitute their opinion on the threshold issue 

¶ This decision confirms the binding nature of MAS assessments. 

¶ A trial judge cannot simply overrule a certificate and substitute their own opinion, 
merely because the MAS report is inconsistent with the complaints alleged by the 
injured person. 

¶ There must be evidence of some real procedural unfairness for s 61 to apply, and 
even when there is real procedural unfairness, a trial judge should ordinarily still refer 
a matter back to MAS for further medical assessment. 

Pham v Shui [2006] NSWCA 373 

Is a MAS Assessor's decision on causation binding on the court and a CARS assessor? 

¶ Only the permanent impairment finding is binding pursuant to s 61(2). 

¶ The assessment of causation itself is not conclusive. 

Brown v Lewis [2006] NSWCA 87 

A medical assessor's findings are not conclusive for all purposes 

¶ The only effect of a MAS Certificate certifying greater than 10% WPI is to 'unlock the 
door to an award of non-economic loss'. 

¶ Where the claimant is over 10% WPI, the measure of non-economic loss is assessed 
according to common law principles subject to the cap in s 134. 

¶ There is no requirement for a medical assessor to do more than certify whether the 
degree of permanent impairment is greater than 10%. 

¶ If more information is provided in the certificate or the supporting reasons then it may 
cast evidentiary light (of a non-conclusive nature) upon the issue at hand. 

¶ The actual percentage of permanent impairment calculated by a medical assessor for 
the purpose of s 58(1)(d) is of limited assistance for the purpose of calculating 
damages for economic loss. 

FIRST GLANCE 
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Ackling v QBE Insurance (Australia) Limited [2009] NSWSC 8814 

Medical assessors empowered to assess causation 

¶ MAS Assessors have the power to assess causation.  

¶ Assessing causation is part and parcel of assessing s 60 issues of WPI and 
stabilisation. 

¶ Section 58(1)(d) operates to ensure the consideration of causation when assessing 
WPI. 

¶ The manner in which causation is to be assessed is in keeping with the statutory 
provisions and delegated legislation. 

Motor Accidents Authority v Mills [2010] NSWCA 82 

MAS referrals cannot be confined so as to exclude consideration of causation 

¶ A court or claims assessor does not have the power to bind a medical assessor on the 
issue of causation. 

¶ A certificate under part 3.4 of the MACA of the degree of permanent impairment of the 
injured person as a result of the injury caused by the motor accident is conclusive 
evidence of the degree of that permanent impairment and its causation by the motor 
accident. 

Tchen v Nominal Defendant [2010] NSWCA 245 

Court endorses previous decisions regarding conclusiveness of MAS determination on 
causation 

¶ The supporting reasons of a medical assessment certificate from MAS are not 
ordinarily admissible as evidence. 

¶ A medical assessment certificate is not conclusive evidence as to causation for the 
purposes of economic loss. 

¶ Damages for economic loss should be adjusted to reflect the difficulty a claimant may 
have experienced in any event had they not been injured. 

¶ A buffer for future commercial domestic assistance may be appropriate where it is 
possible a claimant may be unable to receive the required care on a gratuitous basis. 

Allianz Australia Insurance Ltd v Motor Accidents Authority [2011] NSWSC 102 

Court rejects need for pre-existing symptomatic impairment to be permanent at time of 
subsequent accident 

¶ The court determined that for the second sentence of clause 1.33 of the MAA 
Guidelines for the assessment of permanent impairment to be engaged it is not 
necessary that the impairment arising from an initial accident be permanent at the 
time of a subsequent accident. 

¶ The permanency of a pre-existing impairment is to be determined as at the time of the 
assessment and not as at the time of the subsequent accident. 

¶ Clause 1.23 of the MAA Medical Guidelines for the assessment of permanent 
impairment requires the evaluation of impairment as at the time of assessment, 
whether that impairment arises directly from the accident in question or is a 
pre-existing or subsequent impairment within the meaning of clauses 1.33 and 1.36 of 
those Guidelines respectively. 
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Allianz Australia Insurance Limited v Sleiman [2016] NSWSC 851 

CARS Assessor must state assumptions when awarding damages for non-economic loss 

¶ Where damages for economic loss are awarded at the CARS, an assessor must clearly 
identify assumptions that are made in the calculation of the award. 

¶ It is not sufficient for an assessor to simply refer to calculations provided by the parties 
which may form for the basis of an assumption. Further specification is required. 

Nguyen v Motor Accidents Authority of New South Wales and Anor [2011] NSWSC 351 

Assessment required of shoulder impairment even where afflicted only be referred pain 

¶ Referred pain to shoulders arising from a neck injury is an injury that can be assessed 
at MAS even if no direct injury was sustained to the shoulders.  

¶ This decision debunks the theory that the shoulder injury should only be assessed by 
MAS if there has been a direct injury to it. 

Eades v Gunstepe [2012] NSWCA 204 

Section 109(3)(b) and predictive assessments of non-economic loss 

¶ Section 109(3)(b) of the MACA requires the court to merely consider whether there 
was a 'real and not remote chance or possibility' that a claimant's contributory 
negligence would be assessed at a level which engages the monetary threshold. 

¶ A claimant carries the onus of establishing the matters set out in s 109(3)(b). 

¶ A court, in applying s 109(3)(b), can make its own predictive assessment of likely 
damages for non-economic loss even though an assessment of permanent 
impairment has not been made by a medical assessor. 

RACQ Insurance Ltd v Motor Accidents Authority of NSW (No 2) [2014] NSWSC 1126 

Non-economic loss assessment and the elderly 

¶ The assessment of damages for non-economic loss in motor accident claims is 
informed by the common law, not the percentage proportionality principle. 

¶ Age is one factor in assessing non-economic loss damages. Advanced age does not 
of itself necessitate a reduction in the award. The standards by which the amount of 
damages for non-economic loss is to be fixed are indefinite and uncertain. An 
estimate of the sum to be awarded involves the exercise of a form of discretionary 
judgment. 

IAG Limited t/as NRMA Insurance v Gilshenen [2015] NSWSC 1165  

Additional WPI for treatment effects 

MAS Assessors retain a discretion to determine the extent of a claimant's physical 
impairment without treatment and assign additional WPI for treatment effects under cl 1.28 
of the Guidelines. 

Spratt v Perilya Broken Hill Ltd; Spratt v Rowe [2016] NSWCA 192  

MAS assessments and issue estoppel 

Findings made in workers compensation jurisdiction do not give rise to an issue estoppel in 
the CTP jurisdiction because the parties will ordinarily be different. 
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Loss of earning capacity 

Penrith City Council v Parks [2004] NSWCA 201 

Award of buffer for future economic loss 

Section 126 of the MACA does not preclude the award of a buffer for future economic loss. 

Tran v Younis [2006] NSWCA 188 

Assessing diminution in earning capacity 

¶ The insurer does not have an onus to lead evidence as to the availability of work or the 
value of the residual earning capacity. 

¶ Section 126 of the MACA does not require the making of assumptions of great 
specificity. 

¶ The court is entitled to utilise average weekly earnings as a guide to valuing a 
claimant's residual earning capacity where specific evidence has not been adduced. 

¶ Damages for loss of earning capacity should be awarded only if the diminution is or 
may be productive of financial loss. 

Dyldam Developments Pty Ltd v Jones [2008] NSWCA 56 

Use of historical earnings to calculate loss 

An assessor or a judge should only depart from historical earnings, such as those disclosed 
in tax returns, to assess economic loss if there are some compelling reasons to do so. 

Kallouf v Middis [2008] NSWCA 61 

Burden of proof for economic loss 

¶ The insurer bears the onus of proving the claimant has a residual earning capacity. 

¶ The claimant bears the onus of establishing a total loss of earning capacity. 

¶ An award should not be made for superannuation loss in circumstances where the 
award for loss of earning capacity is based upon self-employed earnings. 

Allianz Australia Insurance Ltd v Elias [2009] NSWCA 123 

Appealing an award for economic loss 

¶ A judge must provide reasons supporting an award for past or future economic loss, 
otherwise the award is defective. 

¶ The reasons must explain how the award was calculated and what assumptions were 
made. 

Miller v Galderisi [2009] NSWCA 353 

Award for economic loss where claimant unemployed 

For an award of damages for economic loss to be validly made in circumstances where the 
claimant was unemployed at the time of the accident the evidence must indicate that the 
claimant had an earning capacity at the time of the accident and, but for the accident, it 
would have been exercised and produced income. 
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Zheng v Cai [2009] HCA 52 

Benevolent payments from a third party 

If a claimant has received a benevolent payment from a third party following an accident, 
the payment must not be deducted from an award for economic loss unless it was the 
intention of the third party to make that payment as remuneration to the claimant. 

Fkiaras v Fkiaras [2010] NSWCA 116 

Assessing economic loss under s 125 

¶ There are three stages to assessing damages for economic loss under s 125 of the 
MACA. Firstly, probable net weekly earnings but for the injury, which are capped by 
s 125(2), must be assessed. Next, post-accident earnings and/or residual earning 
capacity, which are not capped, must be assessed. Lastly, the difference, if any, 
between probable net weekly earnings and post-accident earnings and/or residual 
earning capacity forms the basis for any award. 

¶ The reference to 'earnings' in s 125 is a reference to income earned by the exercise of 
the claimant's earning capacity, that is, through his or her physical exertion or input. 

¶ A claimant's post-accident earnings and/or residual earning capacity cannot be 
traced back to the exercise of their earning capacity prior to the accident. 

Arnott v Choy [2010] NSWCA 2569 

Mitigation of damages 

¶ A finding regarding a claimant's residual earning capacity will be dictated by the 
medical and lay evidence, which must be considered and applied as a whole, not 
selectively. 

¶ A claimant is required to mitigate the damage caused by his or her loss of earning 
capacity by taking reasonable steps to pursue alternative employment opportunities. 

Insurance Australia Group v Hutton-Potts [2010] NSWSC 1446 

Judicial review of CARS award for economic loss 

A claims assessor's failure to provide details of the assumptions on which an award for 
economic loss was based, and the relevant percentage by which damages were adjusted 
to reflect the likelihood of a future economic loss occurring regardless of the accident, may 
amount to a jurisdictional error. 

Allianz Australia Insurance Limited v Sprod & Ors [2011] NSWSC 1157 

Award for future economic loss where no loss is presently suffered 

A claims assessor may award a buffer for future economic loss as a percentage of the 
claimant's present earnings in circumstances where the claimant has not presently suffered 
an economic loss. 

Allianz Australia Insurance Limited v Robert David Girone [2011] QCA 245 

Court of Appeal reduces excessive award of damages 

An appellate court will only intervene and substitute its own findings in an appeal against 
damages, when an award is plainly under-estimated or over-estimated and, amending the 
award, will substantially alter the total damages. 
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Allianz Australia Insurance Limited v Cervantes [2011] NSWSC 1296 

Supreme Court upholds future economic loss buffer 

¶ An order in the nature of certiorari is issued to remedy an error of law or jurisdictional 
error. It does not allow for a review of the merits of a determination of a claims 
assessor. 

¶ In providing a statement of reasons, a claims assessor must identify the heads of 
damage and the manner in which the amounts attributed to each head of damage 
have been determined. The reasons for determination are required to be no more than 
brief. 

Ridolfi v Hammond [2012] NSWCA 3 

Pre-existing conditions – principles of causation revisited 

¶ Where competing medical opinions arise in relation to the role of a pre-existing 
condition, considerable weight should, ordinarily, be attached to those of doctors who 
treated a claimant prior to the accident. 

¶ In determining whether a defendant has discharged its evidential onus of 
disentanglement of pre-existing conditions, the court is required to evaluate 
possibilities, not proof on a balance of probabilities. 

QBE Insurance (Australia) Limited v Durkin and Ors [2012] NSWSC 72 

Onus on insurer to prove residual earning capacity 

Once a claimant has prima facie established total incapacity, the evidentiary onus shifts to 
the insurer to prove residual earning capacity. 

Mead v Kerney [2012] NSWCA 215 

Determining residual earning capacity involves a practical assessment 

Although a court may find an individual to have a residual earning capacity in theory, it may 
be of no value where there are no practical job opportunities available for the individual to 
exercise that capacity. 

Allianz Australia Insurance Ltd v Cervantes [2012] NSWCA 244 

Court of Appeal considers use of buffers 

¶ A claims assessor does not necessarily fall into error by failing to mention every 
passage of the evidence. 

¶ The award of buffer damages involves an evaluative judgment and the size of the 
buffer will depend upon the circumstances of the case, including the level of the 
claimant’s pre-accident income. 

¶ In an exceptional case, where the claimant is a high income earner, a larger than 
usual buffer may be justified. 

O'Neill v Liddle [2012] NSWCA 267 

Assessment of loss of future earning capacity 

An assessment of loss of future earning capacity is not solely dependent upon the plaintiff's 
prior or current income. It involves an assessment of possibilities not probabilities and a 
judge is able to take into consideration the plaintiff's work ethic post-accident to arrive at 
such conclusions. 
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Allianz Australia Insurance Ltd v Sprod [2012] NSWCA 281 

When a 'buffer' is not actually a buffer: An assessor's duty to explain reasons for an award 
of damages 

¶ Where an assessor undertakes a calculation based on precise figures, this may not be 
considered a 'buffer', and the assessor must exercise their duty under s 126 of the 
MACA to articulate, to a reasonably obvious degree, the assumptions on which the 
calculation is based. 

¶ The assessor must provide sufficient insight into his or her reasoning process. 

Taylor v Owners – Strata Plan 115645 [2013] NSWCA 55 

Relevance of the deceased's income in Compensation to Relatives Act claims 

¶ Part 2 – Personal Injury Damages of the CLA applies to claims made under the 
Compensation to Relatives Act 1897 (NSW)(CRA). 

¶ Specifically, the word 'claimant' in s 12(2) can be construed as including a 'deceased 
person' such that a calculation of damages for the loss of expectation of financial 
support will be subject to the limit imposed by that section. 

¶ Whilst this should be done with caution, it is appropriate, in certain circumstances, for 
the court to depart from the literal interpretation of a legislative provision when such an 
interpretation does not conform to the legislative intent. This can extend to reading 
words into legislation if the conditions identified by Lord Diplock in Jones v Wrotham 
Park Settled Estates are satisfied. 

NRMA Insurance Limited v Pham [2013] NSWSC 468 

Failure to comply with provisions of s 126 when determining economic loss 

A claims assessor’s failure to provide details of the assumptions on which an award for 
economic loss was based, and the relevant percentage by which damages were adjusted 
to reflect the likelihood of a future economic loss occurring regardless of the accident, may 
amount to a jurisdictional error. 

Allianz Australia Insurance Ltd v Shamoun [2013] NSWSC 579 

When can a CARS assessor award damages on a buffer basis? 

¶ A CARS Assessor may only award damages for future earnings on a 'buffer basis' 
when applying any other approach would considerably lower the accuracy of the 
earnings lost. 

¶ When awarding damages on a buffer basis, an assessor must provide a statement of 
assumptions and disclose the primary facts to justify the reasons for the buffer 
amount. 

Pham v NRMA Insurance [2013] NSWCA 22 

Assumptions as to most likely circumstances but for injury 

¶ Awards for future economic loss must be based on identifiable assumptions as to the 
claimant's most likely circumstance but for the injury. 

¶ Insurers should consider whether a claimant’s taxation material invites a finding that 
actual income and expenses exceeds what has been declared on a tax return. 
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Taylor v The Owners – Strata Plan 11564 & Ors [2014] HCA 9 

Compensation to Relatives Act – does death limit damages for economic loss? 

¶ The High Court, by a 3:2 majority, upheld an appeal from the NSW Court of Appeal 
and determined that the monetary cap imposed by s 12(2) of the CLA does not apply 
to claims brought under the CRA. 

¶ As there is no reference to the 'deceased' in s 12(2), the section should not be 
construed to limit damages for economic loss for the 'claimant’s gross weekly 
earnings. 

¶ Therefore, there is, no monetary cap when assessing damages pursuant to ss 3 and 4 
of the a CRA as the court is not required to disregard the amount by which the gross 
weekly earnings of the deceased would, but for his/her death, have exceeded an 
amount that is three times the average weekly earnings at the date of the award. 

¶ A court should not correct a drafting error by introducing words into the section which 
would otherwise have the effect of expanding the sphere of its operation. 

White v Benjamin [2015] NSWSC 241  

Consider all probabilities in assessing economic loss and domestic assistance 

¶ It does not always fall to the insurer to establish a claimant's retained earning 
capacity, or the availability of suitable work, particularly if the claimant changes her 
circumstances. Adopting a greater than 15% vicissitudes for future economic loss 
requires an appropriate evidentiary basis. 

¶ This case confirms that the statutory test for s 15B damages of the CLA and s 141B 
damages of the MACA remain separate, despite commingling of some of those 
services giving rise to the entitlement. 

The Nominal Defendant v Aychahawchar [2015] NSWCA 58 

Consistent approaches to the assessment of economic loss in circumstances of failure to 
mitigate 

¶ Economic loss assessments require consideration of circumstances by reference to 
possibilities, not balance of probabilities. 

¶ This case identifies grounds for application of vicissitudes (up to 30%) to both past 
economic loss and future economic loss. Vicissitudes can attach to past economic 
loss where there has been a failure to mitigate. 

¶ The likelihood of future family responsibilities can give rise to additional vicissitudes 
for future economic loss. 

Cupac v Cannone [2015] NSWCA 114  

Courts are obliged to provide reasons for findings of fact on issues material to an outcome 

¶ This case addresses circumstances where an appeal against a lower court's 
economic loss findings is successful. 

¶ A judge is required to provide reasons for a decision that are capable of permitting a 
proper understanding of the decision's rationale. 

Allianz Aust Insurance Ltd v Habib & Ors [2015] NSWSC 1719 

Reasons for an assessment of economic loss must be transparent 

¶ This judgment confirms that the reasons for an assessment of economic loss must be 
transparent; including transparency of any 'generalised statements', in cases where a 
specific calculation approach to the assessment of damages is undertaken. 
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¶ The interpretation of Sprod by the court in this case, may now open the door to 
assessments of economic loss being awarded as part-buffers and part-specific 
calculations. 

IAG Limited t/as NRMA Insurance v Rahif Adhami [2016] NSWSC 1117 

Insufficient reasons for awarding a buffer 

¶ When the claimant’s most likely future circumstances are afflicted by uncertainty, it is 
sufficient for an administrative decision maker to award a buffer for future economic 
loss. However, when doing so, the assumptions and the reasoning behind those 
assumptions must still be clearly stated. 

¶ •An administrative decision maker must ensure a reasonable insight can be obtained 
as to how the decision/conclusion was reached. 

Domestic assistance 

CSR Limited v Eddy [2005] HCA 64 

High Court abolishes Sullivan v Gordon damages 

¶ The decision of Sullivan v Gordon (1999) 47 NSWLR 319 is no longer good law and 
does not form part of the common law of Australia. 

¶ It is not permissible to award compensation for services provided by a care giver 
which replace the services provided by the claimant to a third party. 

NB: Section 15B of the CLA has restored the right to claim compensation for replacement 
services subject to the requirements of that provision. 

Teuma v Trujillo [2007] NSWCA 139 

Fair give and take of family life no longer relevant to award for gratuitous care 

¶ The claimant is entitled to compensation for gratuitous services provided as a 
consequence of a need caused by the accident, even where those services are 
provided in the fair give and take of family life. 

¶ Compensation for gratuitous care should only be granted where the services are 
provided for the well-being of the claimant. 

Miller v Galderisi [2009] NSWCA 353 

Award should only be made for commercial assistance where it is demonstrated gratuitous 
care will cease 

¶ When assessing a claim for commercial domestic assistance, consideration must be 
given to the past and future circumstances of the claimant, as well as any past, 
current and prospective providers of gratuitous care. 

¶ If gratuitous domestic assistance has been, and is being, provided to the claimant, an 
award of damages for future commercial domestic assistance can only be made if it 
can be established when and why the current arrangement for the provision of 
gratuitous care will cease so as to create a need for commercial assistance. 

Allianz Australia Insurance Limited v Roger Ward [2010] NSWSC 720 

Supreme Court confirms continuous six hour per week threshold  

¶ Claims under s 128 of the MACA and s 15B of the CLA must be assessed separately 
rather than on a global basis. 
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¶ The six hours per week threshold in both s 128 of the MACA and s 15B of the CLA is a 
continuous threshold which continues to apply beyond the first six months and into the 
future. 

Arnott v Choy [2010] NSWCA 2569 

Need to assess capacity for independent living 

¶ An award of damages for attendant care may be found to be excessive if there is 
evidence which indicates a claimant retains some capacity for independent living. 

¶ Damages awarded for future attendant care and future case management should be 
closely scrutinised. There exists the potential for over-compensation on the basis that, 
even though they are separate heads of damage, the same services/facilities may be 
incorporated into each of them to form the basis for an award. 

Hill v Forrester [2010] NSWCA 170 

Court of Appeal confirms continuous six hour per week threshold 

¶ The six hours per week 'intensity requirement' contained in s 15(3)(a) of the CLA is a 
continuing one. A claimant can only recover damages for gratuitous care for periods 
where it can be established that the services were provided (or are to be provided) for 
at least six hours per week. 

¶ Where a claimant satisfies the six-month 'duration requirement' contained in s 15(3)(b) 
of the CLA, they are permitted to recover damages for gratuitous care provided during 
earlier broken periods of less than six months in duration. 

Shaw v Menzies and Anor [2011] QCA 197 

Different thresholds: awards for gratuitous services examined in Queensland and New 
South Wales  

¶ Section 59(1)(c) of the Civil Liability Act 2003 (Qld) provides that an injured person 
cannot be awarded damages for gratuitous services unless the services are provided, 
or are to be provided for "(i) at least six hours per week; and (ii) at least six months".  

¶ The six hours per week requirement is not a continuous threshold. Accordingly, once 
the threshold requirements in s 59(1)(c)(i) and (ii) are met, damages for gratuitous 
services can be awarded after the six-month period, even if the services are provided 
(or are to be provided), for less than six hours per week. 

¶ The above approach is in contrast to the position in New South Wales, as recently 
enunciated in Hill v Forrester. In New South Wales the six hours per week requirement 
is a continuous threshold. 

Thiering v Daly [2011] NSWSC 1345 

Past G v K damages are recoverable from CTP insurers for lifetime participants in the 
LCS Scheme 

¶ G v K damages are recoverable for Lifetime Care and Support Scheme (LCS Scheme) 
participant, but only up to the date of judgment (or settlement). 

¶ Thereafter, damages for gratuitous services are not available to a participant, as they 
are subsumed within the LCS Scheme. 

¶ However, where gratuitous services are provided by a person, who would not 
otherwise be entitled to payment under the LCS Scheme, that provider may, in 
exceptional circumstances, seek payment from the Lifetime Care and Support 
Authority (LCS Authority) directly as a debt. 
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Allianz Australia Insurance Limited v Serria Girgis and Ors [2011] NSWSC 1424 

Status of MAS care assessments 

¶ The status of a MAS Certificate in commenting upon causation of an injury is only 
relevant in assessing WPI and the s 131 threshold. 

¶ A claims assessor or a court is not bound by a medical assessor's determination as to 
causation when considering damages for economic loss. 

¶ MAS Certificates in respect of treatment disputes are only binding in respect of the 
yes or no answer to the questions posed for assessment. The medical assessor's 
opinion of what is or may be reasonable treatment is not binding. 

Daly v Thiering [2013] NSWCA 25 

Past gratuitous services not recoverable from Lifetime Care and Support Authority 

¶ For claims made between 1 October 2007 and 25 June 2012, an injured person will 
be entitled to damages for past gratuitous attendant care services as modified by 
s 128 of the MACA, regardless of whether the injured person is a participant in the 
LCS Scheme or not. 

¶ Unless the LCS Authority has already made payments in relation to the past gratuitous 
attendant care services, damages are recoverable from the motor vehicle tortfeasor. 
As such, in order for insurers to limit their exposure, it is essential that insurers 
promote injured persons having their needs met by the authority. 

Dang v Chea [2013] NSWCA 80 

Reasonable v ideal care 

¶ An award for damages is not to fulfil the ideal requirements for an injured person, 
but rather the reasonable requirements. Merely because expenditure might be 
advantageous for an injured person to alleviate his or her situation does not 
necessarily mean it is to be provided by the insurer. 

¶ The financial cost of proposed accommodation and care has to be weighed against 
the relative health benefits to the claimant as well as the overall damages awarded. 

Rogers v Suncorp Metway Insurance Limited [2013] QSC 230 

Accommodating rehabilitation options 

When considering the reasonableness and appropriateness of competing accommodation 
options, the plaintiff's response to current accommodation and the prognosis of medical 
experts cannot be overlooked during this balancing exercise. 

AAI Limited v Josipovic [2013] NSWSC 1524 

Does a disinclination for future commercial care necessitate a finding of disentitlement? 

¶ Miller v Galderisi [2009] NSWCA 353 does not give rise to any inflexible rule 
applicable in all circumstances where, up to the date of assessment, a family member 
or friend has provided the necessary care voluntarily. 

¶ An admission made by a claimant to an expert that he or she does not want 
commercial care in the future does not, of itself, preclude an assessor from making an 
award in that respect. 
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Daly v Thiering [2013] HCA 45 

Participants in Lifetime Care and Support Scheme have not entitlement to recover damages 
for past gratuitous care services 

¶ The treatment and care needs of a participant in the LCS Scheme, including attendant 
care services, may be provided without paying for them but the authority is obliged to 
pay for any expenses incurred in meeting those needs. 

¶ A participant in the scheme has no entitlement to recover damages in accordance 
with s 128 of the MACA with respect to the provision of gratuitous attendant care 
services from the tortfeasor or a compulsory third party insurer. 

Gordon v Truong; Truong v Gordon [2014] NSWCA 97 

Lack of evidence to support award for care 

Inferences may be drawn in favour of the plaintiff where there is no evidence to support an 
award for future commercial domestic assistance. 

White v Benjamin [2015] NSWSC 241  

Consider all probabilities in assessing economic loss and domestic assistance 

¶ It does not always fall to the insurer to establish a claimant's retained earning 
capacity, or the availability of suitable work, particularly if the claimant changes her 
circumstances. Adopting a greater than 15% vicissitudes for future economic loss 
requires an appropriate evidentiary basis. 

¶ This case confirms that the statutory test for s 15B damages of the CLA and s 141B 
damages of the MACA remain separate, despite comingling of some of those services 
giving rise to the entitlement. 

Falco v Aiyaz; Falco v Falzon [2015] NSWCA 202  

Multiple accidents and the operation of s 141B 

¶ Insurers should pay close attention to the number of hours awarded on a global basis 
for care when there are consecutive accidents. Pursuant to s 141B of the MACA, if 
damages are to be apportioned between the accidents and the apportioned amount 
is less than six hours per week, no damages are payable. 

¶ However, should concurrent liability be determined, then it may be that insurers will be 
unable to rely on the threshold test of s 141B to avoid damages for past and future 
care. 

Scott v Insurance Australia Limited [2015] NSWSC 1249 

Gratuitous attendant care services are not 'treatment' for the purposes of a MAS dispute 

¶ MAS does not have jurisdiction to hear and determine disputes as to whether 
gratuitous attendant care services are reasonable and necessary and causally related 
to a motor vehicle accident. 

Medical causation 

Glen v Sullivan [2015] NSWCA 191 

Insurers must adduce unequivocal evidence in order to discharge onus 

¶ Whilst the onus remains on the claimant to prove his/her case, insurers must adduce 
evidence that is unequivocal in order to discharge the onus of showing that the 
injuries or disabilities complained of are not consequences of the accident. 
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¶ Insurers must always be mindful of the onerous burden of proof imposed by Watts v 
Rake and Purkess v Crittenden and obtain evidence to sever the causation link 
between the accident and the claimant's alleged losses. 

Pham v NRMA Insurance Limited [2015] NSWSC 1205 

No remedy for psychiatric injury caused by aftermath of motor accident 

¶ An injury will be caused by a motor accident if the injury arises from the collision itself, 
or through the use or operation of the motor vehicle. Psychiatric or other injury which 
arises from subsequent intervening events, materially and temporally removed from 
the collision, may not be causally related. 

¶ Psychiatric symptoms arising from an altercation at an accident scene, after the 
accident, might not arise during the course of the motor vehicle accident. 
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